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In PART I. of theſs REPORTS. 


Auſtwick and Clapham pariſhes. 158 


"A 


NONYMOUS caſes, Page 
22, 30, 35, 41, 75, 82, 1515 

130, 256, 266, 302, 
Adams v. Sparry. 41736 
Alcorn v. Weſtbrook. 115 
Aubeer v. Barker 149 


l Spencer. 3 2 38 
Baldwin v. Rochford. 229 
Barber v. Dixon. 44 
Barlow v. Evans. . 98 
Baugh v. Price. 320 
Baxter v. Faulam. 129 
Beck v. Welch. 276 
Bedford Duke of v. Alcock. 2248 
Behema v. James. tie 
Benjamin v. Howell. 3 
Blinkhorn 2. Feaſt. 285 
Bodwick v. Fennell. 223 
Box v. Day. 59 
Bradburn v. Talon; Fon 85 
Bradley v. Wyndham, 44 
Brewſter v. Capper. 261 
Briſtol Mayor of wv. —, 77 
Same v. Proctor. | 298 
Brooke Lord v. Stone. 223 
Brown v. Beſt. 175 


Brown . Seymour. : ED 


Bull v. Steward. 


Carlino's Caſe. 

Catlin v. Catlin. 
Cayhill v. Fitzgerald. 
Same v. Same. 
Cheſter v. Upſdale. 


Chitty's Caſe 
Coats v, Hewit- | 
Coleby v. Norris. 


Collet v. Maſterman · 


Cooke v. Berry. 
Creſſy + v. Kell, 


3 mW: 


Dale . Eyre. | 
Dale v. Hall. 
Daubers v. Pender. 
Denn v. Fernſide. 
Dore v. Geary. 
Douglaſs v. Hall. 
Douglaſs v. Vane. 


Drew v. Marriot. 
Dunſtan v. Burwell, 
Dyke v. Sweeting. 


Earl v. Browu. 


Elliot v. Collyer. 


Cheſterfield Earl of v. Janſen, 


Dover Town of v. Hodgfon. | 


NAMES of the CASES, 
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Page % q-- Z 


Elliot 2. Lane. "0 334 Howel qui tam wv. James. 
Elton 9. Elton. 159 Howel v. Morris. 79 
Emerſon 2. Hawkins. 335 Hull v. Pitfield. 46 
Evans v. Underwood 262 e : 
Everal v. Smalley, 4 26 1 
= : Jeffreys *. Waller. b 220 

„ I Hervoiſe v. Hall. 4 
Feathers w. Bryan. 180 [[ohnſon © Bridgwater. 104 
Finch v. Wilſon. 167 Jones @ Tub. 329. 
Finney v. Finney. * 34 Inchiquin Lord v. O'Bryan, 82 
Fittleworth and Pulborrow Pariſhes, Innholdei's Caſe. | 281 


81. 5 
Fogoe 0 II 62 % AK f 
Frammingham v. Brand. 140 


Frampton v. Coulſon. 
G 


33 


Gardner v. Davis. 


Keeling v. Newion. | 173 
Kellington Vicar of, « D. rriiiy Col- 


300 

Same v. Same. 301 
Goldſworthy 2 Southeott. 243 
Gomezſerra v. Berkley, 46 
Goodall's Caſe. © 216 
Goddright v. Hall, 148 
_ Gobdiitle v. Stokes. 341 
Graham ©. Benton. | 41 
Grayſon v. Atkinſon. 333 
Griffiths . Walker. 336 
Griffiths v. Williams. 330 
Gulliver v. Wickett. 105 
Gun v. Mackhenry, 277 
Gwynne v. Hooke, 30 

+ H 

Hallett o Haliett. 173 
Hanſon v. Pa ker. 257 
Harding v. Holmes. 122 
Harris v. Evans. 262 
Hartop v. Hoare. 8 
Havers v. Banniſter. 7 
Hawes v. Hawes. 165 
Hay v. Kitche. 171 
Herbert w. Aſhburner. 297 
Herbert v. W²illamſon. 324 
Herring v. Durant. 178 
Hill v. Holliſter. 102 
Honour v, Weatherhead. ( © G5 
171 


Hooker v. Quilter. 


lege Cambridge. 170 
Kelly v. Devereaux. 331 
| Kenchin v. Knight. 253 
Kenrick v. Taylor. 326 
Kill v. Holliſter. 129 
Lade v. Lade. 21 
Lake v. Lake. 213 
Lamy v. Sewell. 206 
Lampley v. Thomas. 193 
Langſtaff v. Rain. 149 
[Law v. Worral. 177 
Leaſe v. Box. 121 
Leeman 9. Allen. 160 
Lewis v. Willis. 314 
Lewis v. Witham. 12, 28. 
Long v. Miller. 23 
Low v. Newland. 76 
Low v. Worrall. Hou: 
Lowfield 2. Satchwell. 123 
| Luke St. Pariſh of, v. ; Middbfex Jus, 
tices. | 133 
Luxam w. Mertins. 34 
Lyddall 2. Dunlap, 4 
| yon V. Ellis. 5 
M 
Martin v, Strachan, 2, 66 
Martindale v. Fiſher. 88 
| 8 | Meath 
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_ Parſons v. Lanoe. 


Pawlet v. Pawlet. 
Perkins v. Smith. 


pierce *. 3 
Pitts v. Carpenter, 
Pond v. King. 


Same v. Same. 
Power 9 Shaw. 


Price v. Griffiths. 
Pulling v. Ready. 
| N . 


R 


Ramen Mucodbneld: - 
Read v. Naſh. | 


| Petrock and Stokefleming Pariſhes 
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A Tarts of the- Names of the Dm 
b Meath Biſhop of, v. Lord Belfield. Reech v. Keningale. 227 
75 Fage 215 Rex v. Beſtland. | ue 
Middleton . Prices | 17] v. Bray pariſh, ED 121 
Moor v. Fernhaugh. 138] —— . Bull. 93 
Moor v. Lynch. 213 — . Bugden pariſh, 183 
Morraugh v. Sears. 211 =— . Carrol, i 
Morris v. Barry. 1 v. Cheſter biſhop of. 206 
Murray's Caſe. 299 — — v. Clapham, overſeer, 305 
Murry v. Wilſon. 316— v. Collier and Cape. 332 
Mulgrave UP 4 214} —— v. Combrune. 301 
| 1 v. Ellers. ES, 222 
oy 1. Ely, Biſhop of. 266 
TT 12. Fiſh. 14 
„„ . Fitzgerald. 254 
Neal o. Wilding. 275 —— . Froom, Selwood- Vicar of. 
Newcomb v. Green, "QF: Ts 76 
Noke v. Ingham. 89 — . Gilbert. | 96 
Northampton 3 of, v. Ward. 2 Groſvenor. 18 
| | 107 —— ®. —_— 164 
| — v. aAy nes. 214 
Nott 8 Oldfield. 134 Le my 
| |—— v. Howlett, RE” 
on ——v, Hunter.. 163 
| —— 9, Ingleton. | 139 
Olivant 2. Berrino. 23 7 3 | 323 
Ormichund v. Barke. 84 ©. Kialock. _ 
. Hebden. 1001-2 0. Lond Biſhop 6 
p |—— v. Luffington pariſn. 74 
| I © Middleſex juſtices 25 
Park « D. Yerbury. 284]|—— 9. Midhurſt lord of the manor 
Parſons v. Freeman. 308 of. ed 283 


— v. Newman.” 


[. Oakhampton mayor of. 
„ 332 
—— vt. Phillips. 1 261 
— v. Ponſonby, _ 303 
— v. Purnel doctor. 239 
— v. Ratcliffe. 12830 
—— . Richardſouwn. 41 
—— v. Roberts. 77 
—— v. Rooke. ' | 340 
|—— wv. St. Aſaph biſhop of. 332 
|—— v. Shuckburg. 29 
— 2 Silton pariſh, 184 
|—— 9. Silverton pariſh, 298 
—— v. Simmons. 329 
— v. Spenſeerr 315 
—— v, Vaughan. 5 22 
. 5 Rex 


** 2 — —— — 
* R * —— 


Rex v. Waite. 


— 9 . Weſtmoreland Juſtices 


A Tons of the Names of the Tas. 


Page - 
— y, Watſon. 


SY 
— v. Wigan mayor of. 76 
Reynolds 2. Kennedy, 23 
Rheniſn v. Matin. | 130 


Thoreſby v Sparrow. 
Thornton v. Gibſon. 


Thrale v. Cornwall. 
8 Thrale vs. Vaughan. 


Same 9. Same. 
Thruſtout v. Denny. 
Todd 2. Dodd. 


I Tomlin 2. Brookes. 


| 8 
Sabin v. Long. | 30 
Sadlers Co. v. Badcock. 10 

Sale v. Compton. | 6 | 
Saunders v. Forteſcue. Sn 
Seacombe wv. Bowlney. 20 
Serecole v. Hanſon bar't. 91 
Serjeant v. Read. -; 2 _ 
Sheepſhead and Milbura — | 

71 

Shelton v. Hawling. 258 
Sibthorpe 2. Moxholme. 178 


Simmons v. Middleton. 269 
Simmons v. Parmenter. 78 
Same v. Same. 86 
Same v. Same. | 97 
Same v. Same. 135 
Same v. Parminter's bail 269 
Skinner v. Stacey. 80 
Smith v. Davis. 104 


Smith v. Evans. 313 
Smith v. Hill. | 134 
Smith v. Mann. 220 
Smith 2. Nicholſon. 16 
Smith v. Sibſon. 153 
Snee v. Humphreys. 306 

Soldier's caſe. | 331 
Spelman's caſe, | 159 
Stroke v. Herbert. 242 
Subley v. Mott. 210 


7 College v. ; Davenport, 184 


T 
E Taylor v. Joddrell, - 264 
Taylor v. Bird. 280 
Tempeſt v. Metcalf. 331 
Tetbury and Ilam pariſhes, 307 
Thompſon : 2 — 8 > _ 


Tomlin v. Burlace. 6 | 
Townſend v. Ives. 216 |} 
Travers 2 Buckley. 264 5 
Tyſon v. Ironmonger. 30 | 
Vanmorſal v. Julain. 231 ; 
Vavaſor v. Fawkes. 88 a 
Walker v. Jackſon. 24 4 
Walker 2. Robinſon. 98 
Wallop v. Irwin. 315 f 
Waters 2. Bovell. 223 3 
Watſon v. Jackſon. 320 
Watſon v. Richardſon. 226 3 
Weld v. Nedham. 29 id 
Welford v. Bezely. 118 
Wheeler's caſe. 298 3 
Wheeler 2. Bingham. 133 | 
Wighiman v. Thomſon, 245 4 
Wilkes v. Broadbent, 163 | 
Williams v. Willis. 119 oy 
Willis v. Lewis. 22 1 
Wingfield 2. Stratford. 2 
Witcher v. Cheſlam. 13 | 
Witham 2. Lewis. 43 
Wolfe v. Collingwood. 202 
Wood v. Newton. gi i 
Wood v. Wenman. „ 
Wyngfield 2. Stratford. 30 | 
Wynne v. Middleton. 125 
[Wyane v. Wynne. 35, 45 
Y - 
Law v. Leman. N 212 
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AT ABL E of the Names of the 
1 Judges, Ec. in the Courts at 
Veſiminſter, in the Years when the 
Cas Es in 1ſt and 2d Parts were 
acdjudged. e 


I CHANCERY. -: 
ILazy TERM 16 Geo. 2. i742. O. S. Philip Lord 
Hardwicke Baron of Hardwicke in the county of Giou- 
_ was Chancellor, and continued ſo until Micbae/mas 
1 erm 30 Geo. 2. On the 19th of November 1756, he reſigned | 
tze Great ſeal, which was the ſame day given in commiſſion 
do Sir John Willes Knight, Lord Chief Juſtice of the Com- 
mon Bench, Sir Sydney Stafford Smythe Knight a Baron of the 
* Exchequer, and Sir John Eardly Wilmet Knight a Judge of the 
King's Bench. „„ | | 


On Thurſday June the zoth 1757, being the very next day 
after Trinity Term 20 & 31 Geo 2. the above Lords Commiſ- 
oners reſigned the Great ſeal, which at the ſame time was de- 
livered by the King to Sir Robert Henley Knight, his attorney 
general who was appointed Lord Keeper thereof, 1 55 


q In the beginning of the year 1760. the Lord Keeper Henley 
'* was created a peer by the ſtile and title of Robert Lord Henley 
Baron of Grainge, in the county of Southampton, and appoint- 
ed Lord High Steward of Exgland, before whom and his 
4 peers, on the 16th and 17thof April 17560. / azrence earl of 
Ferrers was tried and found guilty of murder nem con. and 
on Friday the 18th received ſentence to be hanged on Monday 
following, and to be anatomized ; but was reſpited till Mar 
the 6th following, when he was hanged at Tyburn, 


King George the ad, died at Kenfington, Odteber 25, 1760. 


A few days before Hilary Term 1 Geo. 3. 1761. the Lord 
| Keeper Henley delivered the Great ſeal to the young King, 
"who immediately re-delivered it to him by the ſtile of Lord 
Chancellor; and ſome time after he was created Earl of North- 
ington, and about the fame time the patents of all the 12 
Judges were renewed by King Geo. the 3d, 5 5 


8 3 >; b N 8 n 
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In the vacation after Trinity Term 6 Geo. 3, 1766. the earl 
of Northington reſigned the Great ſeal, which at the ſame 
time was delivered to Charles lord Camden, baron of Camden- 

place, in the county of Kent, Lord Chief Juſtice of the court 
of common Bench, by the ſtyle of Lord Chancellor, who at 
the time of publiſhing theſe Caſes, preſides in the high court 
of chancery with great dignity, _ JJ 


A Tas of the Judges, N. 


Hilary Term 16 Geo. 2. 1742. William Forteſcue, Eſq; = 
Maſter of the rolls, continued ſo until he died in 1749; Sir 
John Strange, immediately ſucceeded him, and continued 


Maſter of the rolls till he died in Trinity Term 27 F 28 Geo. 


2 1754. Sir Thomas Clarke Knight, immediately ſucceeded 
him, and continued Maſter of the rolls till he died in Michael- 
mas Term 4 Geo. 3. 1363 and in Hilary Term following Sir 
Thomas Sewell Knight ſucceeded him, and is now Maſter of 


the rolls. 


Jus rieEs of the KinG's BEN OCR. 


Hilary Term 16 Geo. 2. 1742. O. S. Sir William Lee Knight 
Lord Chief Juſtice, Sir William Chapple Knight, Martin 


Wright Eſq; and Thomas Deniſon Eſq; juſtices. 


In Hilary vacation 1744-5. O. S. Mr. Juſtice Chapple died, 
and Sir Michael Fofter Knight, Serjeant at law, recorder of 
Briſtol was made Juſtice of the King's Bench in his room, in 


the following term. | | 


Sir William Lee Knight, Lord Chief Juſtice died in Hilary 
vacation 1754, and on the 2d of May 1754, Sir Dudley Rider 


knight, the King's attorney general was made a Serjeant at 
law, and Lord Chief Juſtice B. R. in his room. 


In Hilary Term 28 Geo. 2 1785. Sir Martin Wright Knight, 
the Senior Puiſne judge reſigned, by reaſon of a weakneſs in 
his eyes, and had a penſion granted to him for his faithful 


tervice; and on the 11th of February Sir John Eardly Wilmot 


Knight, an eminent barriſter was called to the degree of Ser- 
jeant at law, made a Judge of B. R. and next day took his 


teat in court. 


On Tueſday the 25thof May in Eafter Term 29 Geo. 2. 1756. 


Sir Dadlez Rider Knight, Chief Juſtice of B. R. died at his 
houſe in Chancery Lane: in Trinity Term following (there 


being no Chief Juſtice appointed) Mr. juſtice Deniſon preſided 


with great ability, and the buſineſs of the court was well diſ- 


patched. 77 | 
On Monday Nevember the 8th 1756. in Michaelmas Term 


30 Ges. 2. the honourable William Murray Eſq; the king's 


attorney general was called to the degree of Serjeant at law, 
and the ſame day was created a peer by the ſtile and title of 


William Lord Mansfield Baron of Mansfield, in the county of 
Nottingbam, appointed Chief Juſtice B. R. and took his place 


in court the 11th of the ſame month, 


On Monday the 7th of Nowember 1763. the firſt day of 
Michaelmas Term 4 Geo, 3. Sir Michael Foſter died, in Hilary 


Term. 
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Ter m following Sir Joſeph Yates Knight, an eminent barriſter 
| was called to the degree of Serjeant at law, and made a judge 
of B. K. in the room of Mr. juſtice Foſter. | 5 


6 Eaſter Terms 5 Geo 3. 1765. Sir Thomas Deniſon Knight, 
the Senior Puiſne judge reſigned by reaſon of age and infirmi- 


ties, and had a penſion granted to him for his long and faith- 
ful ſervice; in the ſame term Sir Richard Aſbton Knight, 
Lord Chief juſtice of the Common Fleas in Ireland, was called 


to the degree of Serjeant at law, and made a judge of B. R. 
in his room. CE 588 Fl 

Towards the latter end of the vacation after Trinity Term 
6 Geo. 3- 1766. Sir John Eardley Wilmst Knight, a Judge of 


B. K. was appointed Lord Chief Juſtice of the court of Com- 
mon Bench, in the room of Lord Camden promoted to the 


Great ſeal ; and James Hewitt Serjeant at law was made 2 


judge of B. R. in the room of Mr. Juſtice Wilmot, 


5 In Dacember 1767. James Hewitt Eſq; a judge of the King's 


Bench was appointed Lord chancellor of Ireland, and created a 


peer of that kingdom by the title of baron Lifford, 
: January 27th 1768. Hilary Term 8 Geo. 3. Edward Willes 


Eſq; the King's ſolicitor general, ſecond ſon of the late Lord 
Chief Juſtice Willes, was made a ſerjeant at law, and a judge 


of B. R. in the room of Mr, juſtice Hevitt, now Lord Chan- 
celle of tt 72a 2s 55 | 
The judges of the King's Bench in Trinity Te-m 1769, 
William lord Mansfield Chief Juſtice, Sir Foſeph Yates, Sir 
Richard Aſton, and Edward Willes Etq; juſtices. : 
Jus r 10 ES of the Com M on B E NC H. 


Hilary Term 16 G. 2 1942. O. S. Sir John Willes Knight, 
Lord Chief Juſtice, Sir John Forteſcue Aland Knight, Sir Tho- 


mas Abney Knight, and Thomas Burnett Eſq; juſtices. 


In Trinity Term 19 & 20 Ges. 2 1746. Mr. juſtice Forteſ- 


cue reſigned, and Sir Thomas Birch Knight, Serjeant at law 
was made a judge in his room. 


Mr. Juſtice Abney died about the latter end of Faſter Term, 


23 Geo. 2. 1750. and in Trinity Term following Nathaniel 
_ Gundry Eſq; an eminent barritter was made a Serjeant, and 
a judge of the C. B. in his room. | | 


Mr. juſtice Burnett died about the 6th of Fanuary 1763. 
N. S. and Sir Edward Clive Knight, a baron of the exchequer, 
in Hilary Term following was made a judge of the C. B. in 


his room. 
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Mr. Juſtice Gundry died in Hilary vacation 27 Geo. 2. 175 
upon the Veſtern circuit, and on the 2d of May 1754. in Eaſ- 


ter Term 27 Geo. 2. the honourable Henry Bathurſt Eſq; one 
of his Majeſty's learned counſel, was made a Serjeant at law, 


a judge, of the C. B. and took his ſeat in court May the 6th 


1754. 


Mr. Juſtice Birch died March the 14th 1757. and in Eafter 
Term next following the honourable William Noel Eſq; ene 


of his Majeſty's learned counſel was made a Serjeant at law, 3 
and a judge of the C. B. in his room, = | E 


On Tueſday December the 15th 1761. Lord Chief Juſtice 
Willes died about one o'Clock in the morning, at his houſe in 
Bloomſbury Square ; on the firſt day of Hilary Term 2 Geo. 3. 
1762. Sir Charles Pratt, the King's attorney general, was 
made a Serjeant at law, appointed Lord Chief Juſtice of the 
C. B. and took his place in court on Monday the 25th of 


January 1762. e 


On the 24th of January 1763. in Hilary Term 3 Geo. 3. 
Sir Henry Gould Knight, one of the Barons of the Exchequer, 


having lately been appoiated A judge of the C. B. took his 


place in court. 


In the vacation after Trinity Term 5 Geo. 3. 1765. the 
right honourable Sir Charles Pratt, Lord Chief Juſtice of the 
C. B. was created a peer of the realm by the ſtyle and title of 
Charles Lord Camden, Baron of Camden place in the county of 
Kent. _ | ; | | 

In the vacation after Trinity Term 1766. the honourable 
Sir 7hn Eardley Wilmot Knight, one of the judges of the 
King's Bench, was appointed Lord Chief Juſtice of the C. B. 
(in the room of Lord Camden) and took his ſeat in court in 


Michaelmas Term the 7th of Geo. 3. 
The judges of the Common Bench in Trinity Term 1769, 
Sir John Eardley Wilmot Knight, Lord Chief Juſtice, Sir 
Edward Clive Knight, the honourable Henry Bathurſt Eſq; 

and Sir Henry Gould K night, Juſtices. | | 
Barons of the ExCHEQUE K. 
Hilary Term 16 Geo, 2. 1742. O. S. Sir Thomas Parker 


Knight, Lord Chiet Baron, Sir Lawrence Carter Knight, 


John Reynolds Eſq; and Charles Clarke Eſq; barons. 
In Hilary vacation 1744. O. S. Mr. Baron Carter died, and 


in Eaſter Term 18 Geo. 2. 1745. Edward Clive Eſq; a learn- 


ed barriſter was made a Serjeant at law, and a Baron, 


n n 
3 2 Ps 3 


Ric 
of the Exchequer. 
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In Eafter Term 1747. Mr. Baron Reynolds Tied, and the ho- zo 
e Heneage Legge Eſq; was made a Serjeant at laws | 
00 a Baron in Trinity Term 21 Geo, 2. 1747. | 


In Eafter Term 23 Geo. 2. 1950. Mr. Baron Clarke died, Sl 


in Trinity Term 24 Geo. 2. 1750. Sidney Stafford Smythe Efq; : 
one of the King's learned e was made a . 2 at n 


and a Baron. 


On the 30 of February in * n 26 Gee. 2, 1753. 
N. S. Sir Richard Adams Knight, Recorder of London, was 


made a Serjeant at law, and a Baron of the Exchequer, in the 
room of Mr. Baron Clive, who was removed to the Common 


Bench. 


In Trinity vacation 32 oy 33 Geo. 2. 1759. Me. Baron 
Legge died at Briſtal; and in Michaelmas Term following Sir 
, le Loyd Knight, was made a ee at 1 and Baron 


In Trinity vacation 1 Geo. 3. 1761. Mr. Baron Lloyd died, 


lat Northallerton in Yorkſhire, in his return from Newcaftle, | 
where he had been to try ſome rebels againſt the Militia) and 


in Michaelmas Term following, Sir Henry Gould Knight, one 


of his Majeſty's learned e was made a Baron of the 
Exchequer. | 


In Hilary Term 3 Geo. 3. 1763. Gorge Perrott Ess one 
of his Majeſty s learned counſel was made a Serjeant at law, 
and a Baron of the Exchequer, in the room of Mr. Baron | 
Geuld, who Was removed to the Common Bench. | 


The Barons of the Exchequer, in Trinity Term 1769, | 


Sir Thomas Parker Knight, Lord Chief Baron, Sir Sidney 
Stafford Smythe Knight, Sir 8 5 dams — and 
ben Parrott — Barons. 
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In Hilary Term 19 Geo, 2. 1745 OS 


Some Account of the moſt eminent CounstL at the 81 x, in 
the Years when the C 4s Es in n 1ſt and 2d Parts were adjudged. 


tall Tian 16 Gus: 2. 


ATTHEWw SKINNER the 
King's firſt Serjeant at law, 
Chief jultice of Ch ter. | 
Sir Dudley Ryder Knight, the King J 
attorney General, 


the King's Solicitor General. 


King's Serjeants at Law. 


Samuel Prime, Thomas Birch, Eat 2 | 
In Michaelmas Term: 25 Geo. 2. 1771, 


Willes Attorney to the Duchy. 
Serjeants at 12 


John Belfield, Simon Urlin F 
of London, Thomas Huſſey, Abraham 
Gapper, William Wynne, John 


Agar, Richard Draper, William| 


Hayward, Thomas Barnardiſton, 
Edward Boutle, Edward aan 
William Hyre. 3 

King's Counſel extraordinary. 


Thamas Bootle Chancellor to the 
Prince of Wales. © . 


IHilliam Pauncefort a General g 
In Eaſter Term 27 Geo. 2. 1754. the 
honourable William Murray was 


and Sir 


to the Prince. 
The hon. Alexander Hume Campbel 


Solicitor General to the Prince. 


C'/arke, Fehn Strange, Richard Loyd 
| Hentwge Legg, Nathaniel Gundry. 


the honourable Henry Bathurſt was 
made King's counſel, and Solici— 
tor General to the Prince of Wales 
in the room of Alexander Hume 
Campbel. 


Sidney Stafjord Smythe, mage King's 


1742. 


Trinity Term 21<Geo, 2. Henry Banks, 


j 


and on the __ of Tune 1747. 


Michaelmas Term 23 Geo. 2. 1749. 
Skinner, the King's firſt Serjeant 


1751. Serjeant Belfield was over- 


that hedied in 24 hours afterwards, 
times, ut audipi. 


Robert Henley Eſq; recorder of 
Bath, was made King's counſel. 


In the vacation after Trinity Term 


1752. Serjeant Barnardiſton died. 


in the year 1753. 


made Serjeant at law. 


_. |Serjeant gar died the 7th e of Jenn 


ary 1754. 


5 5 In Hilary vacation 2: 1 Geo. 4. 1754. 
Henry Gould, Charles Pratt, Flet- e 
cher Norton, 75 Pomas Lene, and the 


rre were 
ae King's dee 3 


made Attorney General, 
Richard Loyd Solicitor General to 
the King. 


itt, and William Dawy were made 
Serjeants at law: and about this 


Serjeant Leeds left the bar. 
ln October 1755, Sir Robert Henley 
was made Attorney General, and 
the honourable Charles Yorke Soli- 


counſel: Leeds che King's Serjeant ; 


Citor General to the King. 


N ovember _ 


David Poole was made a Serjeant. 


died, and Sir Samuel Prime Knight, 
then” was the King's firſt Serjeant. 
In Trinity vacation 24 C25 Geo. 2. 
The honourable William Mur: ay Eſq; 
turned in his chariot upon the Veſ- 
tern circuit, and was ſo much hurt 


having gone that circuit Ove 120 


Sir Thomas Bootle Chancellor to the - 
late Prince of Wales, died at Oxford, 5 


February 3d 1753. the Reporter was 


February | ith 1755. Hilary . 28 
Geo, 2. Lomax Martin, James Heu- 


time Serjeant Draper died, and 


78 


—_ 7 


3 | November 11th 1756. Edward Wille: 
Eq; made King's counſel, and 
this day took his en within the | 


March 7th 1757. Serjeant Willes u was, 


appointed Lord Chief Baron of the ; „ 
William Wynne, William Hayward, 


1 J 
£ 4 


Some Account 7 = 


moſt eminent Counſel. 


1 


; In Michaelmas vacation 17 58. Serjeant | 


February the 6th 1759. 


bar. 


Exchequer in Ireland. 


4 May 3d 1787. Thomas Sang fend and 


James Forſter were made Serjeanis 
at law, and the ſame day Serjean! 


Poole was ſworn King's Serjeant,| 
and George Perrott King's counſel. | 
2 Eafter Term 31 Geo. 3. Eliab Ha vey 


made King's countel. 

Trinity Term 1758 Sir Samuel Priqts 
Knight, the King's firſt Serjean! 
retired from the bar, where he 
had long practiſed in full buſinet. 
to the laſt, with the 3 honour: 
and ability. 


1 In Trinity vacation 1748. Serjeant 
In Michaelmas vacation 1762. Ser- 


Martin died. 


Leeds died, Serjeant Hevoitt made 
King's Serjeant ſoon afterwards. 

William 
Whitaker, George Nares, and An- 
thony Keck made Serjeants at law, 
the two firſt went out * Ser- 
jeants. | 1 


1 


N Serjeants at chew and King 8 Counſel 


in Hilary Term ys Geo. 2. 1 


Sir Same! prime Knight, the King 5 
firſt Serjeant (retired.) ; 
Sir Charles Pratt "Attorney General 
to the King. 
The honourable Charles Y orke, Soli-| 
Citor General to the Og: = 


King? 8 Serjenoms at law. 


David Poole, Tamer Hinutit, . las | 


MW, dialer, George Nares. 
King's Counſel. 


Richard Loyd; Richard Aſton, Hewry | 


In Hilary Term 3 Geo. 3 


_ avell, William De Grey, Hache 
Norton, George Perrolt, Jon Mor- 
ton, E liab Harvey. | | 


nk Serjeants at Law, 


George Wilſon, William Dawy, 
Thomas Stanyforth, James Foſter. 
Michaelmas Term 2 Geo, 3. 1761. 
Dr. William Blackiſton and Charles 
Ambler, lately made King's counſel 
Saturday November 7th 1761. Joſeph 

Sayer made a Serjeant. 
January 23d 1762. John Burland 
made a Serjeant at law,” 
Richard Huſſey, Edward Thurloe, —— 
Mobb lately made King's counſel. 
On Friday October 29th 1762. Serjeant 
- Poole died at Bath, whither he had 
retired ever ſince laſt Hilary Term, 


-Jeant Davy was made King's Ser- 
jeant. 

1763. John 
ds and Yonge chen made Ser- 


Alexander M. 3 _—_ King's 

counſel about this time. 

Mt. Yorke the Attorney General re- 
ſigned a little before Michaelmas 
Term 4 Geo. 3. 1763. 

Hilary Term 4 Geo. 3. 1564 Serjeant 
Hewett voluntarily reſigned his pa- 
tent to King's Serjeant ; Sir Fletch 
er. Norton being . tome time before 
- Selleings General, was about this 
time made Attorney General, and 
William De Grey Solicitor Genet al 
to the King. 

May 2d 1764 Serjeant Burland made 

King's Serjeant, and Richard Clay- 

ton King's counſel. 


In Hilary vacation 5 Geo. 3. 1765. 


ae Edward 1 Ti Pomas Se. | 


Serjeant . Hre died in 


Wueen's 5 


” Some Account . the 


moſt eminent Count. 


2 Square, in the pariſh of 
St. George the Martyr. 

April 24\h Eaſter Term 5 Geo 3. 1765. 
Richard Leigh, and William Jeph. 
fon made Serjeants at law, | 

In Trinity vacation 5 G. 3. 1765 
the honourable Mr. Yorie again 
made Attorney General, in the 
room of Sir Fletcher Norton, who 
ſtill continues the King's coun- 
e 
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reſigned, and William De Grey 
was made Attorney General, and 
EdwoardWilles Solicitor General. 
In Hilary Term 8 Geo 3 r768. Jahn 
Dunning was made the King's Sol- 
licitor General. 
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The Lord Chancellor, Judges, Ser- 
jeants at Law, and Ing s Counſel, 
in Trinity Term 1769. 


Charles Lord on Clanceltor 
William Lord  Mangfield, Chief Jul. 
- te . N. 


the Rolls. 


Chief juſtice C B. 
sir Thomas Parker Knight, Lord 
Chief Baron of the Exchequer, 
Sir Edward, Clive Knight, Juſtice 
C38. :- 
if Sir S. S. Smythe Knight, Baron of the 
. | | Exchequer, . 
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Some time afterwards Mr. Yorke again | 


Hilary vacation 1769. _ Wallace | 


Sir Thomas Sewell Knight, Maſter OI 
Sir John Bardly . ilmot Knight, Lord 


The honoura 
| Juſtice C. B. 


George Perrott Eſq; Baron of the Ex- 
„ Chequer.- 

Sir Joſeph Tates Knight, Juſtice B. R. 

Sir Richard Afton Knight, Juſtice B. R 
Edavard Wills Eſq; Juſtice B. K. 


King. 
4 illiam De Grey Attorney General, 
Jobn Dunning Sollicitor General. 


Sir Samuel Prime Knight, the la te 


þ 


; King's Serjeants. 


| 


_ nd. 


Serjeants 


George W ilſon, James Forfler,. 7 ob 
Sayer, John Aſpinal (retired) John 
Giynn, Richard . Leigh, William 


King s Counſel. 


tice in Eyre, and retired from the 
bar laſt Hilary Term. | 
John Morton, Richard Huſſey, Chartes 


ward Thurloe, Alexander n. 
burn, James Wallace. 
Eliab Harvey died in the vacation 


ae Trinity nd Geo. 3. 1769. | 


Hilary 


Sir Richard 7 EW Knight, 1 of 
the eee | 
le Henry Bathnf Efq;. 


Sir Henry Gould Knight, Juſtice C. " 


William Whitaker firſt Serjeant to the 


King's moſt ancient Serjeant retired. 


Sir Fletcher Norten made Chief Juf. 


Ambler, William Blackflone, EAd- 
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George Nares, . illiam Davy „ Joby = 


| 


7 ephjon and Anthony Keck (retired) | 2 
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the plaintiff, habendum to plaintiff from the ſaid 3d day of 


, 1 Go. 2. --- = 


Morris verſus Barry. B. R. In Error. 


RROR in ejectment from Ireland; the declaration it by - any. Ja 
ſets forth, that Hen. Murry, Eſq; on the 3d day of tendment a 
March 1740, at Drum in the county of Tipperary, judgment in 


did demiſe one caſtle, 5o mefſuages, Cc. cum pertin” to <JeRtment after 
a verdict can 


| | : be made good 
March for eleven years from thence next enſuing, and alſo the pores. will 


that lady Middleton on the ſame day and year demiſed the do it. 


ſame premiſſes to the plaintiff, habendum for the ſame term; 2 Stra. 1180. 


by virtue of which faid demiſes, plaintiff entered and was 8. C. 
poſſeſſed until the defendant ejected him; upon Not guilty | 

a verdi& was found for the plaintiff ; and the entry of the 
judgment was, that the plaintiff do recover his ſaid terms 

(in the plural number) of and in the ſaid tenements, &c, 


And now upon the common errors aſſigned, Bootle ſer- 


jeant, argued for the defendant in the original cauſe, that 
this judgment was erroneous ; 1½, Becauſe as both the de- 


miſes are of the ſame date, of the ſame lands, and for the 
ſame term, both leſſors could not have title at the ſame 
time, and therefore the plaintiff below could not enter by 


virtue of both demiſes, ſo that upon his own ſhewing in his Farreſley 148. 
declaration he cannot have a right to recover both the Hart and 


terms. 24ly, That no intendment whatever could make Longheld, 
| . Z Hil, 4. Annæ 


| this good. N | „ Ee Non prof. en- 


p i RR 153 ä TE g tered as to all 
Sir John Strange for the defendant in error inſiſted, that the demiſes 
if by any means whatever this judgment could be helped, but one, and 
the court would do it ; and he put this caſe to ſhew that the chat Nx A 


plaintiff might poſſibly have a title as laid in the declarati- ä 


on, vis. That if there be two jointenants, and one of 


them makes a leaſe of the whole land at one time, and the 
other makes a leaſe of the whole land at another time of 
the ſame day, the moiety of each jointenant will only paſs; _ 
and in ſuch caſe the plaintiff in this ejectment could not 
have declared more properly than he has done, he could 
not have declared upon a ſingle demiſe. Worral and Beck, 
Mich. 3 Geo. 2. In , on two demiſes of different 


Part I. lands 


uſe is gone, and 


—_— N * 


2 Hilary Term 16 Geo. 2. 1742. 


- þ 26s. 6. xd... 


was, that plaintiff do recover his term; the objection was, 


that it ſhould have ſaid that plaintiff do recover his terms 


in the plural number; but the court in that caſe ſaid they 
would extend the word term to his term in A. and his term 
in B. and accordingly judgment was for the 3 Sir 
J. Strange took a diſtinction between the ca 
that in Farreſly, for that was a contract between the ſame 
perſons, and ſo is not this. | | | | 


Bootle ſerjeant faid, that Mich. in 


Goodright ex din? 


Griffith v. —— judgment was reverſed, becauſe the premiſſes 


were laid to be in the ſaid counties, or one of them, 
C. J. Lee: If by any means whatever the plaintiff can be 


ſuppoſed to have a title as laid in the declaration, as this is 
after a verdict, we will hold this judgment right, and there 


is no inconſiſtency, but that two leaſes for the ſame term 


and of the ſame land may be good; for two jointenants in 
the caſe ſuppoſed by Sir F. Strange, each of them as they 
are ſeiſed per mie & per tout, may make a leaſe of the 


whole, although his moiety will only paſs, and they will be 
ſeveral terms as they ariſe from the ſeveral intereſts of ſeve- 
ral perſons, though they are the ſame in point of duration. 


My Id. cited a caſe, Trin. 4 & 5 G. 2. Fiſher v. Hughes 


in ejectment; upon three demiſes by ſeveral leſſors of the 


ſame premiſſes; as to two demiſes judgment was en- 
tered for plaintiff, as to the other demiſe it was entered for 
the defendant ; the objection was, that there was judgment 
both for the plaintiff and defendant, but the court held the 
judgment right; this was dy writ of error from the grand 


ſeſſions in Hates. | | 


| Judgment affirmed by the whole court. 


John Martin, of the demiſe of Thomas Tres: 
gonwell, verſus John Strachan and Luke 


Harriſon. B. R. 


PE JECTMENT' for lands in Milton in the county of Dor- 
KEI fet ; Not guilty, ſpecial verdict found, upon which 
Tenant in tail this queſtion riſes, viz Whether the eſtate of which Jacob 


by purchaſe punks died ſeiſed in fee ſhall deſcend to the leſſor of the 


with reverſion 


Jn fol by. def plaintiff as heir ex parte materna, becauſe, unleſs there be a 


cent (both ex good title found for him upon this ground, the poſſeſſion of 
parte materna) the defendant is ſufficient to intitle him to judgment. 

ſuffers a reco-- 0 VV 

very, the old 


his on right ex farte maternd in 1680 with rentainder in tail to George 
heir Rooke and ——— Ah, with reverſion in fee to himſelf by 
| deſcent ex parte materna ſuffered a common recovery to the 


uſe of hunſelf in fee, and died fo ſeiſed without iſſue. 


Now 


lands Jaid ſo as to be two different demiſes, the judgment | 


at bar and 


The caſe is ſhortly this: Jacob Banks, tenant in tail by 
it deſcends to Purchaſe under a marriage ſettlement made by his anceſtor 


A 
r PAS 


— 


PEI IN 


5 Hilary Term 16 Geo: 2. 1742. 1 3 


Nou the rule of deſcent is well known, if a man ſeiſed as 
Heir by deſcent ex parte materng makes a feoffment in fee to 
the uſe of his own right heirs, it ſhall deſcend to his heir 
ex parte materna. Co. Lit. 13. 3 Lev. 46. and it will be 
the ſame if he ſuffer a common recovery to the uſe of his 
own right heirs, as is laid down in the caſe of Abbot and 
Burton, Salk. 590, but this rule only holds where the per- 
ſons take by deſcent ; in the preſent caſe J. Banks the te- 
nant in tail took the eſtate by purchaſe per formam doni, vis. 
by the limitation in the marriage ſettlement z and this eftate- 
tail preceded the remainder in tail to Rooke and Afb, and 
the reverſion in fee, which was in himſelf; therefore 
the point is, whether the tenant in tail by purchaſe who ſuf- 
fered a recovery to the uſe of himſelf in fee is to be conſi- 
dered in the ſame manner as if he took an original eſtate in 
fee ex parte materna by deſcent, _ 1 8 


Aſter conſidering the nature of the eſtates-tail before the 
frat. de donis, and ſince, and the operation of common reco- 
veries, the court reſolved that · in the caſe at bar by virtue 
of the common recovery Jacob Banks gained a new eſtate 
in fee to him and his heirs general, and thereupon judg- 
ment was given for the defendant : error upon this judg- 
ment was brought in domo procerim, and the 17th of April 
1744, Willes C. Juſtice delivered the unanimous opinion 
3 dof all the Judges in favour of the defendant Strachan, and 
judgment was accordingly affirmed. /. | 


| Sercole verſus Hanſon, Bart. B. R. 


NXIJ/ XII of error was brought to reverſe an outlawry Outlawry. 
= y * in an action for a debt of 400l. and the error aſſign- 
ed was that the party outlawed was beyond ſea at the time 
of the exigent awarded; and now ſerjeant Draper moved Special bail 3 
OY | | ; | pecial bail 18 
that the outlawry might be reverſed upon filing common required upon 
bail, for that no affidavit was made and filed according to reverfing an 
the ſtatnte of the 12th of Geo. 1. nor no writing or indorſe- outlawry. 
ment of any ſum on the back of the writ, and therefore if 
the ſheriff could have found the defendant, he could not 2 Stra 11 70. 
3 have arreſted him by virtue of ſuch proceſs, but only could S. C. 
; have ſerved a copy of it upon him. : | | 


Mr. Lacy e contra infiſted that the party outlawed ought to 

put in ſpecial bail before the outlawry be reverſed ; as the |, . W. & 
law ſtood before the ſtatute of V. & M. every defendant 31. 4 3 

outlawed was to appear in perſon before ſuch outlawry could | 9 

9 be reverſed, and ſuch appearance was a commitment in 

A cuſtody, viz. he was to be in priſon to anſwer the plaintiff's 

3 action, Shep. Epitome 1079, in caſes of pardons of outlawry 

af after judgment he muſt pay the debt, if before judg- 
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5 Hilary Term 16 Geo. 2. 1742. EN f 


31 Eliz. c. 3. 


J. 3. 


Whether plene 
adminiſtravit 
be a good plea 
in covenant a- 
gainſt execu - 
tors where 
the breach is 
for non pay- 
ment of rent 
incurred in 
their own 


time. 


ment he muſt yield his body to priſon, Ic. and the reaſon 
in pardons of outlawry and in reverſals of outlawry is the 
ſame, Lit. Rep. 301. Salk. 496. Carth. 459 Mattheaus v. — 
there, (though the defendant never was in England) the 
court would not reverſe the outlawry, but put him to bring 
error and put in bail, and there is a note at the bottom of that 
caſe, that this is an excellent way to get bail of a foreigner, 
Cafes in King Wms. time 549 Wilbram and 


in error to reverſe an outlawry in C. B. upon the reverſal of 


the outlawry it was reſolved that the defendant ſhould put 


in ſpecial bail if the action required it; if the court in the 


| caſe at bar do not oblige the defendant to give ſpecial bail, 


defendant being abroad, the plaintiff will loſe his debt 
which is 400 J. of which we have an affidavit now, though 


there was none at the time of ſuing out the firſt proceſs. 


Draper replied, that before the ſtatute of Eliz. outlawry 
would not lie only in actions of treſpaſs vi & armis; want 
of proclamation was error at common law; the caſe in 
Salb. 496. is in point with us. Eo 5 


. Lee : By the ſtatute of EZ. the bail is to pay the : 
condemnation money. Salk. 495. is an expreſs caſe in point 


that ſpecial bail ſhail be given where the action is bailable ; 
in Martin and Duckitt, Trin. 6 G. 2. and Wall and Wotton, 


4 Paſ. 12 G. 1. there was ſpecial bail in both theſe caſes upon 
error to reverſe the outlawries; and in the caſe at bar the 
defendant in Eaſter term following put in bail ſpecial, and 


the outlawry was accordingly reverſed, 


Lyddall & al Executors of Metcalf verſus 
Dunlapp & al' Executors of Felton. 


3 of covenant, the breach was aſſigned for 


non-payment of rent incurred in the defendant's own _ 


time, plene adminiſtravit, and general demurrer to the plea; 


the queſtion was whether this was a good plea, and Mr. 
Lawſon againſt the plea cited, 5 Rep. 31. Popham 120. 1 
Vent. 271. 1. Bulſt 22. 1 Mod. 185. Salk. 297, 316, 17. Mr. 
Poole in ſupport of the plea, ſaid that this queſtion depends 
upon what judgment the court can give upon this plea, and 
the plaintiff here can only have judgment 4e bonis teftatoris, 
| 931. y. 8. Dyer 324. Cro. Fac. 671. Hob. 
188. 1 Saurd. 112, if judgment only can be given de bo- 
nis teſtatoris, then plene adminiſtravit will be a good plea, as 
a temporary bar; all the caſes cited by Mr. Lawſon are 
| 316 1s with the 
defendant, he admitted that the plaintiff might have brought 


Kol. Abr. 


in actions of debt, and the caſe in Salk. 


his action againſt defendants as aſſignees of the term in debt 
both in the debet & delinet, and that in ſuch caſe the de- 


fendants 


Trin. 1701. 
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fendants would be chargeable de bonis propriis without nam- 
Ing them executors. . 


G „ Bow 25 None of the cafes cited by Mr. Lavuſen 


come up to the caſe before us, the queſtion depends ſingly 


upon what judgment can be given in this action: there is 
no doubt but defendants might have been charged as aſſig- 


nees of the term, if no other judgment can be given but 


only againſt defendants as executors, then this will be a 


good plea ; Juſtice Denniſon cited Allen 42. and faid he had 


ſeen the roll in the caſe in Salk. 316. Ulterius concilium. 
Thrale ver/us Vaughan. B. R. 
| D E B ＋ upon bond, oyer of the condition was, that 


Pleading, 


if defendant ſhould indemnify plaintiff for what beer 


and ale he ſhould deliver to one Stokes, then the bond to be 


void; plea, that the plaintiff delivered no beer to Stokes 


after the making the writing obligatory ; replication, that he 


did deliver beer to the faid Stokes, to ſuch a ſum ; general 
demurrer and joinder. V | 


Mr. Ford objected to the replication that it did not 
appear thereby that the beer was delivered before the filing 


Y the bill. Lut. 407. 


Mr. Poole in ſupport af the replication, that it endet 


ed a good iſſue, and if defendant had taken iſſue, the me- 


rits might have been tried. 


0 J. e; It would have been better to have ſaid, « Be- 
** fore filing of the bili; but as this is upon a general de- 
murrer, and is only matter of form, Judgment for the plain- 


WE: 


| Brown verſus Seymour. | | B. R. | 


; 3 | ACTA treſpaſs, aſſault and maihem, plea, ſon aſ- 


fault demeſne tried before Fuſtice Burnett laſt Lent af- 
ſiſes; the jury found a verdict for the plaintiff and damages 
150 J. and now it was moved to increaſe the damages. Mr, 
Juſtice Denniſon certified to the court from his brother Bur- 
nett that the evidence at the trial was, that plaintiff 
vas entertained by defendant at his houſe in June 1741, 
“and had been ſo for three years before that time, that 


Maihem. 
Court has a 
diſcretionary 


power fo in- 5 


creaſe the 
damages in 
this action. 


„ plaintiff and defendant being drunk together had a great 
many words, plaintiff ſtruck defendant and uſed him very 


ill, upon which defendant turned plaintiff out of his houſe, 
„ plaintiff coming back again for his great coat, defendant 


took a gun and ſhot at plaintiff and wounded him, fo 
OE T | that 
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For plaintiff 


in error. 
Raſt. Ent. 
250. 


Velv. 112. 
2 Cro. 202. 
2 Salk. 520. 
6 Rep. 24. b. 


Mod. 581. 
8. C. * | 


« that he loſt three fingers of his left hand : the jury con- 
&« ſidered the provocation and gave only 150. damages, 


« and J. Burnett ſaid he was ſatisfied with the verdiQ.” 
Mr. Lloyd ſhewed cauſe why the damages ought not to be 
increaſed, and objected that damage could not be in- 


creaſed upon the declaration in this caſe, which is only 
general for an aſſault, battery and maibem, without any par- 


_ ticular deſcription of the naibem; and cited Dyer 105. and 
faid it ſhould have been laid for maiheming his left hand, 


whereby he loſt three fingers. Stiles 345- 1 Sid, 108. 


© Gundry for plaintiff; It is laid in the declaration that de- 
fendant did aſſault and mathem in the left hand, and that 
is particular enough. 1 Leo. 135. Lit. Rep. 150. Latch. 


233. Hooper and Pope, Hard. 403. 


C. J. Lee: There is no doubt but the court can increaſe 
the damages in this caſe even upon view of the party 
maimed; as to the caſes cited they can be of no uſe to di- 
rect the court, becauſe every caſe of this kind depends up- 
on its own circumſtances. 1 Sid. 109. though it does not 
appear that plaintiff has received great damage, yet to de- 
termine this caſe the court muſt take into conſideration the 
whole circumſtances of it; it appeared at the trial there 
was great provocation given by the plaintiff, and the beha- 


viour of the plaintiff is material to be conſidered; I think 


the ſame as the jury and the judge who tried the cauſe have 
done, and that 150 J. is a great ſum, and enough in this 
caſe, as it now appears to us, 1 Rol. 572, 14 Jac. Baynes 
and Haddock, for mayheming and knocking out an eye, this 


court only increaſed the damages from 11 J. to 50 J. 
So the rule was diſcharged. : 255 


Tomlin verſus Burlace. B. R. 
N error from the court of Roc he ſter i debt upon AE. 


1 gation ; plea per duritiam; replication that defendant 
was at liberty, and made the bond of his own free will ; 


and that he made it not for fear of impriſonment, and con- 


cludes to the country; verdict for the plaintiff; and now 


upon the common errors aſſigned it was inſiſted for plaintiff 
in error per Mr. Lawſon, that the replication was bad, be- 


cauſe it was rather a replication to per minas than per dureſs ; 
and he cited the caſes in the margin; Gundry for defend- 
ant in error faid, the old way of pleading was, that every 
iſſue muſt conſiſt of an affirmative and a negative, but that 
is now got over. 1 Inſt. 126. and an iſſue now, may be 


of an affirmative upon an affirmative ; as if defendant pleads 


he was born in France, and plaintiff replies he was born in 
England, this is a good iſſue; if the lord avows for rent- 
ſervice, and the plea in bar be, that the diſtreſs was made 

e out 


— 
F 2 


* I” we 


out of the avowant's fee, and the replication that it was Bro. iſſue 


fore him, which defendant inſiſted upon as his due, for what 
he called diſcharging his warrant ; and upon refuſal to pay for not paying 


it, he ſent J. S. to the new priſon; upon ſhewing caule 18. for diſ- 
this matter was denied, and ſo the rule diſcharged, other- charging his 


0" UT YT) FRI 


1742. | 85 : | 7 


2th 


** 


Hilary Term 16 Geo. 2. 


within; is a good iſſue. Raſtall 555. b. the iſſue upon 2 PREP 


ßlene adminiſtravit conſiſts of two affirmatives, ſo the iſſue in 39. 
a writ of right. But ſuppoſing this replication is informal, 3 Leo. or Lev. 


yet it is good after a verdict, and helped by the fat. 4 & 209. Knight 
Ann. and fo it was adjudged per totam curiam, and the judg- and Norton. 

1 ͤ . ̃ 
Bro. tit. Iffue p. 6. Sir T. Jones fo. 6.— v. Tomliſon. 1 Show. 250 cited Per J. Denniſon- 


Hob. fo. 


Ed. 4. 


Rex verſus Norman. | B. R. 


, 
x 


| MW an attorney, who was a commiſſioner to take Information 


affidavits in B. R. upon an arbitration to end ſome mat- Seinſt an 
attorney for 


ters in difference between two perſons upon an indictment minin 

in this court examined ſeveral perſons ore ſenus upon oath, perſons 2 
without putting the matter into writing. Per tot cur”, This oath upon an 
is ſuch an offence for which an information muſt go. arbitration. 


Lacy pro qu. Gundry pro def”. 
Rex verſus Jones, Eſq; B. R. : 


ULE to ſhew cauſe why an information ſhould not Information 
go againſt defendant a juſtice of peace pro com Midd', ſhall go a- 


for demanding one fhilling of F. S. who was brought be- gainſt a juſtice 
for commit- 


ting a man 


wiſe the court would have granted the information, warrant, 


| Havers verſus Banniſter. B. R. 


2 OOLE moved to ſtrike out of the declaration eight hun- 1 


dred pounds, and to inſert the words eight thouſand of declaration 


pounds in caſe upon aſſumpſit; after plea pleaded, every after plea, 
thing being in paper, the court granted the motion. 


Eaſter 


: Eaſter Ter Os | 


16 Geo. 2. 1743- 15 


Sir Henry Hartop verſus Hoare & al. B. R. 


ment. ROVER for certain jewels; upon Not guilty a ſpe- 
rpg | Ta verdict was found, ag That plaintiff «Hs. 
overt cannot of the goods in the declaration, 12th January 1729, in- 
be for pawn- dloſed them in a paper ſealed up, and alſo ſealed them up 
nooks e bag with his own ſeal, and in that manner, ſealed up, 
court cannot 3 . | : 
take notice of lodged them with one Seymour, a Jeweller and-banker in 
the cuſtom of Fhleet-ſtreet, for ſafe cuſtody only, from whoſe fervant the 
London un- plaintiff took a receipt acknowledging the receipt of the 
— 5 „% mich jewels for the uſe of his maſter Seymour, to keep them 
on for the plaintiff, and to redeliver them to him on demand, 
ſo ſealed up as aforeſaid ; that Seymour, without the know- 
ledge, privity or conſent of the plaintiff broke the ſeal, and 
carried the jewels to defendant's ſhop, who are alſo jewel- 
lers and bankers in Fleet-ftreet, in the city of London, and 
traded in jewels, and in the open ſhop pledged them as 
his own property for 300 l. and alſo gave a note of his 
hand for the money without any authority from the plain- 
tiff to fell or diſpoſe of them; that the defendants have 
converted them to their own uſe; that Seymour continued 
in poſſeſſion of the ſaid jewels till the time he pledged them; 
that Seymour afterwards became a bankrupt, and plaintiff 
brought this action for the jewels in the Common Pleas, 
and upon this ſpecial verdict judgment was there given for 
the defendants; but now upon error brought the Ch. Juſ- 
tice gave judgment, after ſeveral ſolemn arguments at the 
bar and the bench, as follows : FC 


2 Stra. 1187. 
8. C. | 


The general queſtion upon this verdi as found, is whe- 
ther the plaintiff is barred from having the jewels re-deli- 
vered, or from having ſatisfaction in damages. : 


4 Rep. 83. The plaintiff's delivery was a naked bailment to his own 

* 248. uſe, and there was no authority given afterwards to diſpoſe 

alk, 655. of them, ſo that Seymour's breaking the ſeal made him a 
treſpaſſer to Hartop. EN | . 

PT 2d. Q. 


\ 


e 


* 


; Eafter Term 16 Geo. 4. 1743. =: 


© x 2d. 2. How far Plaintiff is affected by what has been done 
by Seymour, and whether plaintiff's property be diveſted by 


this at? and we are of opinion that Seymour had no property 


x general or ſpecial; it is true they originally came by right 


| to him, but when he broke the Seal he became a poſſeſſor 


5 | mala fide; it was urged at the bar that it was more reaſonable 
ZZ that the plaintiff who truſted Seymour ſhould ſuffer, than the 


_ F defendants, who put no confidence in him; like the caſe of Hern 


v. Nichols, in Salk, 289. but that caſe is not like this, here the 


Y plaintiff uſed his utmoſt prudence by ſealing the bag, and his 


Seymour to do any thing that might occaſion this deceit. 


to the plainriff or defendant, it will be neceffary for us to ſee 
how this caſe ſtands at the common law excluſive of the cuſtom 
of London as to a market overt; and this diſpoſition of the 


were diſpoſed of in a market overt, and no regard was had to 
the vendee's coming in as a purchafer without notice, Vide 2 


1 Inſt. 713. 718. the cafes cited for the defendants to impugn 
this rule are Carth. 357, Salk. 344, 126, 125. but furely 


| 8 property does not always follow the poſſeſſion, unleſs the thing 
loſt has no. mark by which the owner may know it, as in 
the caſe of money, Cro. Elig. 746. Salk. 283. Bank of Eng- 
land and Newman, a bank note payable to 4. or bearer, pay- 
1 charges the bank. | 


_ 3d 9. Whether the place where theſe jewels were pawned 
will 1 


their money? It is found that the defendants often lent money 
upon jewels in this public open ſhop; and it is argued that by 
the cuſtom of London, every open ſhop in the city is a market 


has been much inſiſted on for the defendants, and that pawn- 
ing is within that cuſtom ; but we cannot take judicial notice of 
2 ſuch a cuſtom on this verdi& which has not found it. Carth. 
75. Salk. 125. Trin. 5 Geo. 1. Argyle and Hunt, on a 


of the cuſtom of London, this was for words. But taking it that 
the cuſtom of London would extend to ales, then a queſtion 
will ariſe whether a fale and a pawn are the fame, for unleſs 
they are, the cuſtom would not have availed the defendants in 


Max. 28. Lamb. Cuſtoms of Kent 619. 2 Sid. 139. Fenk. 
83. 35 H. 6. 25. Jenkins was a learned judge, and there is no 


9 


particular caution in taking a receipt, and gave no power to 


; 1 ment to one who finds a bank note is ſo far good that it diſ- | 
ntitle the defendants to keep them till they are repaid 


ouvert in reſpe& to thoſe ſorts of goods they trade in; and this 


As there ſeems to be no fault on either ſide, either in reſpect 


1 jewels in a banker's ſhop is by no means a diveſting the plain- 
e property. Mar 624, i, Far 49, 35 H. 6. 20. 
Bacon uſe of the law, fol. edit. 80. 5 H. 7. 15. by the 
"2X ſtate of theſe caſes it was never apprehended that the true 
over loſt his property in the goods by a poſſeſſion, unleſs they 


1 Stra. 1187. 


prohibition it was determined the court could not take notice 


this caſe if it had been found, Perk. 435. 1 Sid. 135. Noy's 


inſtance . 


1 22 av at . 


"Tir Ta ans 


inſtance wha this cuſtom has been allowed as to pledges; 
it is objected that this finding is by a jury who cannot try it but 


by the mouth of the Recorder; this is contrary to Cro. Car. 517, 


Inſurance. 
The party 
inſured ought 
to have a 
property in 
the thing in- 
ſured at the 
time of the 
inſurance 
made, and at 
the time of 
the loſs, or he 
cannot be re- 
lie ved. | 


Cro. Fac. 69. Hob 86. Fones 412. this cuſtom is unreaſonable, 
(to ſhew which he cited) Fenk. 83. Hat. 1. Fac. 1. c. 1. is very 


material, but we are all of opinion that the plaintiff has a good 
right to recover without the aid of that ſtatute ;_ accordingly 


the court gave judgment for the plaintiff Hartop. 


Sadlers Company and Badcock Truſtee of the 


HFand- and. Hand Fire-office. In Chancery. 


* RS. Strode, leſſee af a houſe; inſured the 5 for 
ſeven years from fire, to the value of 400. her term 


therein expired (before the policy), vis. at Midſummer 1740, 


on the 6th of January following the houſe was burnt down; on 


the 23d of February following Mrs. Strode aſſigned the policy 
to the plaintiffs, who are the ground landlords, and now a bill 


is brought againſt the infurance-office for the 400l. 


Lord Chancellor: The queſtion is, whether by the aſſign- 
ment the plaintiffs are intitled to recover the 4oo/. And I am 
of opinion that the party inſured ought to have a property in 


the thing inſured at the time of the inſurance made, and at the 


time of the loſs by fire, or he cannot be relieved. Mrs. Strode 


See Caſes in 
Parliament, 
where a fire 
happened in 
5721. | 


had no property at the time of the fire; conſequently no loſs 


to her; and if ſhe had no intereſt, nothing could paſs to the 


plaintiffs by the aſſignment. 


Intereſt or no intereſt muſt be inſerted in policies of inſu- 


rance of ſhips, or the inſured muſt prove he had intereſt on 


board. 


If the inſured was not to have a property at the time of the 
inſurance or loſs, any one might infure upon another's houſe, 


which might have a bad tendency to burning houſes. Inſuring 
the thing from damage is not the meaning of the policy, it 


muſt mean inſuring Mrs, Strode from damage, and ſhe has ſuf- 


fered none. 


Bill diſmiſſed without coſts. 


ry wy — 3 


he. wy, DB) &A 


an . 


the Biſhop to grant the licence as aforeſaid. 
7 Ba EE of | 5 
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* The King verſus The Biſhop of London. B. R. 
ls was a motion for a mandamus to the Biſhop of Lon- 2 Stra, 1192, 


NF don to grant a licence to the Reverend Mr. Daꝛuney to S. C. 


„ 

3 

1 
2 


dy the ſtatute of uniformity of Car. 2. no one can preach as 2. 
lecturer of any pariſh without a licence from the Biſhop. _ 


XZ The principal facts that appeared upon the affidavits on both 
XZ fides were theſe; that in Nowember lait Dr. Thomas the late lec- 
turer reſigned the lectureſhip, which being ſo vacant the ſelect 
veſtry, conſiſting of a few perſons, choſe one Mr. Church lec- 
turer who was admitted by the rector Dr. Pelling, to preach _ 
das ſuch, and received by the pariſh ; afterwards ſome of the 
2 pariſhioners being diſſatisfied with the election of Mr. Church, pro- 
poſed to put in one Mr. Dawney, and a roll or paper was carried 
about the pariſh, from houſe to houſe, which was ſigned by 520 
'Z pariſhioners, who approved of, and thereby elected Mr, 
*Z Daxwney lecturer, and as the lecturer is ſupported merely by the 


+. 
"Se 


1 voluntary contributions of the inhabitants, and as no temporal 
benefit or certain ſtipend was ſettled on ſuch lecturer, ſeveral of 
the principal perſons who ſigned the faid paper, waited upon the 
Biſhop, deſiring he would licence Mr. Dawney, which was re- 
7 fuſed by the Biſhop, Mr. Church having before been choſen 
by the ſelect veſtry, confifting of a few perſons, and admitted 
and received by the Rector Dr. Pelling and the pariſhioners. 
And now cauſe was ſhewn why a are ae ſhould not go to 


1 Mr. Gundry of counſel with defendant : Suppoſing Mr, 
"XZ Daxvney to be duly elected, which I do not admit, yet I ap- 
"XZ prehend the Biſhop is the proper judge whether he ſhall be i 


preach as lecturer of the pariſh of St. Ann Weftminfter, for that 13 K 4 Car, 


W cenſed as a fit perſon to preach ; what is a mandamus ? it is a what a man 


reſtore him to one, from which he has been wrongfully diſplac- 
7X ed; there is no ſuch office as a lecturer known in the law, 
there is no other incumbent except wicar or rector; the rector 
may hire a lecturer if he pleaſes, and ke may preach, for the 
freehold of the church is in the rector, and by the conſtitution 
of the church the rector is not obliged to preach, only to read 
a homily; in this caſe there is no temporal profit ariſing tothe 
XZ eturer in certain, only a voluntary contribution of the parts 


ſmioners, and therefore it is no office, 


But ſuppoſing it could be called an office, yet as preaching is 
merely ſpiritual, the Biſhop is the proper judge whether the 


a perſon choſen be a fit perſon to preach ; in an inſtitution to a be- 
f | | EE, nefice 


a writ to admit one into an office to which he has a right, or to damus is, 


Eaſter Term 16 Geo. 2. 1743. 
nefice the Biſhop acts as a judge, and ſo it was determined in 55 
parlament caſes between the Biſhop of E eter and goal; it can- 
| not be tried by a jury whether Mr. Dawney be a fit and pro- 
2 Inſt, 631, 2. Per perſon to preach. 5 Nep. Specot!'s caſe. I do not knaw 


that there ever was a mandamus to the Biſhop to inſtitute to a 
church; and I queſtion whether the rector might not bring an 
action againſt any perſon the Biſhop. ſhall licenſe to preach as 
lecturer, if ſuch perſon ſhould yo into the pulpit. and preach 

without the leave of the rector, in whom the freehold is. 


By the canons no perſon can preach unleſs admitted by the 
Biſhop, and the canons bind the clergy in ſpiritual matters, 
and the ſtature of uniformity is only a confirmation of the 5 
canons in this matter. There is a caveat entered againſt Mr. 

 Dawney in the Spiritual Court, and where a matter is in con- 
troverly in the proper court, this court will not interpoſe; as 
in the caſe of 5 Mod. 374, 375. and in Trin. 2 G. 2. where 
a mandamus was moved for, to licenſe one Walks to teach 
ſchool at Hackney, it was refuſed, becauſe a caveat was depend- 
ing. A mandamus to ſwear a deputy regiſter of the confiſtary 
court of Vor was refuſed becauſe there was a matter in the caſe 
in controverſy in Canc. oh | | 


In the caſe of The King and Rhodes, indictment for forgery 
at Miſi privs, the trial was put off, becauſe the validity of the 
will was depending in the court of delegates, 1 


In the caſe of Con. Phillips in a motion for an attachment, 

the court would not interpoſe, becauſe the validity of her 
marriage was pending in the Spiritual Court, as touching 
ſome matter about the contempt. | | | 


And in Paſ. 13 Geo. 1. Mr. Vincent was choſen lecturer of 
St. Dunſtan's pariſh, where there had been a lectureſhip time 
out of mind, and land given to truſtees to be applied to the 
leftureſhip; a licence was applied for, but refuſed by the 
_ Biſhop, and upon application for a mandamus this court would 
not grant one, becauſe, ſome matter relating to this letureſhip 
was then under litigation in the court of Exchequer; in this 
caſe, though there was land belonging to the leQureſhip, yet 
the court ſaid the Biſhop had the diſcretion to grant a licence 
or not. | | | = 


Serjeant Mynne on the ſame fide; Mr. Dawney cannot be 
ſaid to have a majority of the perſons paying to church and 
poor on his fide, there being in this pariſh the number of 1130 
FleAions how of fuch perfons ; beſides, his election in the nature and man- 
ner of it is void, for it is laid down that in elections, the con- 
ſent of the electors muſt be given at one and the fame time, 


to be. 
ſimul & ſemel, Davis's Rep. 48. | 
| . = Sir 


one 


Dublin. 
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a mandamus ought to go to the Biſhop; that in the pariſhes of 


S.. Clements, Covent-Garden, and St. Giles's, the ſelect veſtry 
do not chooſe the lecturer, although the ſelect veſtry does in 

Irhe pariſhes of St. James, St. George Hanover Square, and St. 

Martins in the fields; but they derive that power under the ex- 

I preſs words of an act of parliament. EE 


XZ Iris objected that Mr. Dawney was not duly elected, becauſe. 
no notice of ſuch election was given in the church; our af- 
Z#E6gavits anſwer, that the churchwardens would not let notice 


Poe given; it is alſo objected that our affidavit does not ſay that 


520 are a majority, and that a lecturer is no officer, and that 
the law knows no ſuch office, but the act of uniformity men- 
tions ſuch an office, alſo the 1 Codex, fol. 65. | 


When an act of parliament gives power to a particular per- 
fon, to do ſome particular thing, as in the caſe of a juſtice of 
peace, this court will grant a mandamus to a juſtice to execute 
an authority given him by a ſtatute commanding him to de- 
termine ſuch or fuch a complaint which has been laid before 
bim. | | | 


A mandamus lies to the ordinary to grant adminiſtration, 1 
Cid. 281. 2 Sid. 214. this court obliges him to execute the au- 
hority given him; not how he ſhall execute it. | 


20 In the caſe of The King and The Mayor of Canterbury, the 
mayor had authority in him to grant a certificate, and a nun- 
amus was granted to oblige him to grant a certificate to one 
ho was intitled to it. Mich. 1 G. . 


5 In the caſe of Aa ſchool-maſter T he King V. The Bailiffs of 
Morpeth, mandamus to the bailiffs io licenſe a ſchool-maſter, 
Frinih 3 Geo. 1. ED | 


e King and Dean and Chapter of Dublin, Hil. 7 Geo. 1. 
nandamus to admit Mr, Doæugate to a ſtall in the cathedral of 


The King and Dean and Chapter of Norwich, mandamus to 
admit Dr. Sherlock, Maſter of Catherine Hall, a prebend of 
VWorcwvich, Trin. 4 Geo. 1. The King v. Biſhop of Saliſbury, the 
like to admit Mr. Clarke. : Es 1 | | 


In Trin. 9 Geo. 1. Dr. Bentley's caſe, a mandamus was grant. 


ed to admit Dr. Bentley to his academical degrees, 


And 


Sir John Strange infited on the behalf of Mr. Dawney, that 


—y 
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AY And if the rector can refuſe the pulpit to whom he pleaſes, 


When rectors 
and vicars 
were firſt in- 
ſtituted. 


ſhops to grant 
lieences to 
marry. 


he may object to whomſoever the pariſhioners may chooſe; 
there are various facts objected which the court now has no | 
occaſion to determine, but when the mandamus 1s returned, the 
court will then ſee what they put it upon. e 


Mr. Floyd on the ſame fide for Mr. Daæuney The ſelect 
veſtry have refuſed to let notice be given in the church of the 
election, and now they come and object to our manner of 
election; why does any one preſent to a living? The reaſon 


is, becauſe the law ſuppoſes every one who has the preſenta- 


tion is the founder; we are the perſons who are to pay Mr. 
Daauney, therefore the reaſon is ftrong that we ought to have 


the right of chooſing him, 


A mandamus will lie to a court leet to do a particular act. 


There never was a rector before the council of Lateran, nor 
a vicar till the time of King John, and a ledturer may be more 
antient than either of them for ought I know ; however, they 
are taken notice of in the flat. Car. 2. as to theſe licences. 


A mandamus was granted to admit Dr. Bland provoſt of 
Eaton. | | 5 


17 of December 1735. in Chancery, a queſtion aroſe before 
my Lord Talbot, as to the right . of biſhops to grant licences to 
parry ; Lord Talbot ſaid as they were taken notice of in the 
ſtamp- act as to this right, it would be too much for him, not 
to take notice of ſuch a right, when the ſame was taken no- 
tice of by the legiſlature. = 


In Hil 3 Geo. 2. The King v. Ward. Motion for a mandamus 
to the A:chbithop of York to admit one deputy regi- 
ſter, (I think), Dr Sharp had appointed one Shaw, his deputy, 
Shaxv applied to the delegates; then a queſtion was, whether 


a mandamus would lie for a ſpiritual officer, and a deputy only, 


and a mandamus was granted. , 


Mr . Jones on the ſame fide cited 1 Vent. 187. 1 Palmer 
51. 5 Mod. 374. (not applicable to this caſe), and ſaid that 
this queſtion depended upon the act of uniformity, no action 
will lie againſt the Biſhop for refuſing this licence, and if it 
would lie, it would only be for damages ; Mr. Dawney could 
not thereby recover the lectureſhip. | 


Mr. Gundry's reply to ſome of the caſes cited ; he faid that 
the caſe of a regiſter to the Biſhop's court was a temporal be- 
nefit, and that an ejectment would lie for a prebend's ſtall, or an 


| allize will lie; after he is admitted ejectment lies, it is a free- 


hold; 


I 


3 —— . — — 
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— es de nd 


hold; as to the caſe of a ſchool-maſter every man by the com- 
mon law has a right to follow the buſineſs he is brought to up 
as to the caſe of Dr. Bland the queſtion there was, whether the 
Dr. had a negative voice; the mandamus was for him to put 
the ſeal to a preſentation, and that queſtion was merely tri- 
able in the temporal courts OS 


> F Lee Chief Juſtice, after taking time to conſider of this caſe, 
f delivered the opinion of the court. ren 


<0 

+ 
8 
3 


and choſe Mr. Church lecturer, and that he has been received 


pariſnh. 


8 


1 pariſh, and ſigned by 5 20 perſons who have named and approy- 
ed of Mr. Dawney for their lecturer, and that he has not been 
received by the rector or miniſter of the pariſh, and the Biſhop 
of London has refuſed to give him a licence to preach ; 


a Fs 


but merely depends upon the voluntary contibutions of the in- 


Jas to electing a lecturer. Therefore as there is no certain 
cuſtom, nor does it appear that either of theſe perſons Mr. 
Cburch or Mr. Dawney have a demand of one penny from any 
p pariſhioner or any body whomſoever, but that the contribution 
io a leQurer is merely voluntary, the queſtion is, whether this 
court will at all interpoſe in this matter, and we are of opinion 
there is no foundation at all in this caſe to ground any right 
pon, 79 5 | 


th rFF IE 9 


The ground whereupon application is made to this court is 


$8 den to preach as leQturers, without a licence. 
It is true, that it is not in the Biſhop's power to withold 
this caſe to Mr. Daauney, and Dr. Pelling the rector ſhould re- 


is plain the fee of the church is in the rector (Watſon's Comp. 
Incumbent 709. 2 Cro. 366. Ney 104.) and he may admit what 
lecturer he pleaſes, and has already admitted Mr. Church, who 
is now in poſſeſſion; here is no temporal right in queſtion, and 
the pariſhioners have no right to make ſuch election, as to 
oblige the rector to admit Mr. Dawney lecturer into the pul- 
pit. Mich. 12 M. 3. in Holi's Reports (a book of no au- 
thority) cited as a caſe in point, whereof my Lord Chief Juſ- 
tice ſaid he had ſeen a more accurate report. The rule to 
thew cauſe why a mandamus ſhould not iſſue diſcharged, = 

„„ | | Thoreſby 


It appears by the affidavits on both fides of this motion, that T 
23 perſons of this pariſh met at a veſtry at Sz. Ann's Church, 
as ſuch, both by Dr. Felling the rector, and great part of the 


It alſo appears that after this, a paper was carried about che 


It appears that this pariſh has no fixed ſtipend for a leturer, 


Zhabitants ; nor does it appear that there is any certain cuſtom 


upon the ſtatute of uniformity, whereby all perſons are forbid- 


his licence whenever he pleaſes, but if he ſhould grant it in 


fuſe him the pulpit, ſuch licence would be of no effect, and it 
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Oyer not to 
be diſpenſed 
with though 
ſhewn to be 
loſt. 

1 Saund. 8. 
Salk. 498. 

2 Lutw. Sym- 


ſon and Gar- 


ſay. | 
2 Stra. 11 86. 


S. C. 


5 Rep. Wy- 
marſh's caſe, 
Lyfford's caſe, 
6 Mod. 154. 
Foxon and 
Moſeley. 

1 Mod. 266. 


Practice. 
6 Mod. 130. 


2 R. A. 490. 
Salk. 321. 


Plaintiff can- 
not call for a 
return of a ca. 
ſa pending 
error. 


See 2 Stra. 


897, 


fa. returned and held right, 


Thoreſby verſus Sparrow. BR. 


TN an action of covenant upon a leaſe, defendant prayed 


1 Her; plaintiff made affidavit that he had ſearched for tje 
leaſe and could no where find it; and now it was moved there- 
upon that the court would diſpenſe with the over, that the 
plaintiff had not the original leaſe but only a copy, and was 3 
willing to give defendant a copy thereof; but per curiam, 
this buſineſs of oyer does not depend upon the rules of thje 
court, but the defendant has a right to it by law, and it would 1 
be error if the court ſhould deny defendant gyer, as the plaintiftf 
has declared upon the deed, and made a profert thereof; for 
now it is ſuppoſed to be actually in court, how then can we 
deny it ; if any thing can be done for plaintiff in this caſe, it 
muſt be by helping plaintiff in declaring, and there upon proof 
that the original leaſe is loſt, a copy may be given in evidence, 
and plaintiff might have declared in debt without ſetting fortn 
this deed ; but wherever an action is brought on a deed, charging 


defendant with the execution of it, the plaintiff muſt there bring 
the deed into court; the reaſon is, that the court may ſee 


whether it be executed according to law ; and we had better 1 


ſuffer a private miſchief than a public inconvenience; the rule 
to ſhew cauſe why oyer ſhould not be diſpenſed with, was diſ- 
charged, per C. J. Lee. Wright and Denniſon, abſente Chapple, 


Smith verſus Nicholſon. B. R. 
A Ca. ſa. was taken out the 3d day of December and left 


in the ſheriff's office, the ſame day in order to have non 
eft invent” returned thereon, to ground proceedings againſt the 
bail, which was afterwards done; a writ of error was allowed 
the 4th of December, and notice thereof given, notwithſtanding 
which, proceedings were had againft the bail; and now upon 
Sir John Strange's mention to ſet aſide the proceedings on the 


2 Stra. 1186. Jci. fa. againſt the bail, the queſtion was, whether this writ of 9H 


error was a ſuperſeleas to the ca. fa. on the 4th of December, 
the ſheriff not having then executed it; and per cur' it is a ſu- 
ferſedeas ; but if the execution had been executed before the al- 


lowance of the writ of error, the ſheriff might return it after- 


wards, ſo the proceedings on the ſci. fa. againſt the bail were 


ſet aſide. N. Paſ. ꝙ Ger. 1. Olaridge and Stroude ; 2d ci. fa. 


returnable 13ih of May, fame day error brought, and the ci. 
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a prohibition that he purchaſed an ancient houſe with this ſeat 188. 


Eaſter Term 16 Geo. 2. 1743. 
E Witcher verſus Cheſlam. B. R. L 
1IJITCHER was ſued in the ſpiritual court for diſturbing Prohibition. 


a perſon in his ſeat in the church, and now ſugge Roll, Ab. 


belonging to it, to him and his heirs, which was pleaded be- . 


XZ queſt of the plaintiff therein; it does not alledge that the of- 


low. Per. cur”, This is enough to ſhew the temporal right is 
in queſtion ; and a prohibition was awarded. 9 


| Jervois qui tam verſus Hall. B. R. 


Nt J tam upon the game act for killing a hare, verdict for No new trial 
defendant ; motion for a new trial, becauſe the Judge who in a penal ac- 
tried the cauſe refuſed to admit a perſon to be a witneſs, who tion. | 
was a pariſhioner of the ſame pariſh where the hare was 

killed; but C. J. Lee faid, he did not remember that ever a 

new trial had been granted in the caſe of a penal action; and 


ſo per cur, the motion was refuſed. | 


Middleton verſus Price & ab. B. R. 


CTION of impriſonment ; the defendants jointly juſtify 1 Salk. 409. 
under proceſs ore tenus, iſſuing out of an inferior court, 2 Roll Ab. 
according to the cuſtom thereof; demurrer and joinder ; and it 563. f. 18. 
was objected by Draper ſerjeant for the plaintiff, that this is Tottification 
ſaid to be a court of record, and the proceſs is ſaid to be by under proceſs 
word of mouth, how therefore can it be tried? it is not ſaid muſt ſhew it 
that any ſummons was awarded by the court, it is not ſaid Was returned, 
that it iſſued out of the court, it does not ſay that it was com- 2 c 84. 


manded by the court, nor is it ſaid to be executed at the re- 3 


ficer returned the proceſs; plaintiffs in inferior courts are oblig- 
ed to do their duty; the fat. 12 Geo. 1. c. 29. requires an af- 


fidavit of a debt of 40 s. or upwards to be made; here was 


none, and though this cuſtom of bre tenus proceſs might be Sir T. Jones 


good, yet this ſtatute is a repeal of it. Serjeant Wynne e con- 23. 53 

tra, 1 admit, if the plea is bad as to one, it is bad as to both Thomſon's 
defendants, becauſe they have both joined in the ſame juſtifica- — . 
tion; the ſtrongeſt objection ſeems to be that the officer does Roll Gow. 
not, by the plea, ſhew, the return of the proceſs, and that 1 Brownl. 204- 
wherever officers juſtify under proceſs, they muſt ſhew that the 9 Rep. 63. 


proceſs was returned, g Cv. 67. 1 Roll. 557. P. 4. (but nota, I Pane, ned) 


did not hear ſerjeant V. give an anſwer to this objection). Hob. 6g. 


Lee Ch. Juſtice : This appears to be an arreſt upon meſne pro- 

ceſs ; a plaint was levied, then a ſummons iſſued, then a ca- 

pias ore tenus, and to that there is no return at all; when an 
PaxT I Wn Ke _ 

3 a | | officer 


— — — R— H 
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officer juſtifies under proceſs that is returnable, he muſt ſhew 

that he has done all that was his duty to do; this being ore 

„, tenus can make no difference; and indeed, as brother Draper 
5 Rep. Gold's ſays, I do not ſee how this can be tried; there is ſome weight 


a in the other objection, what time the ſummons was given to the 
officer does not appear, but theſe are ſufficient reaſons for the 
court to give judgment for plaintiff, and he had judgment ac- 
cordingly. e e VF 

Trinity Term 
16 & 17 Geo. 2. 1743. 
1 Rex verſus Groſvenor. B. R. 
| kleton of city . | | 5 | 5 1 
of Vork. Hi, TTPON a motion for an information againſt Groſvenor for- 
IM DO * refuſing to ſerve the office of one of the ſheriffs of Lon- 
hrs Fond den. it appeared by afhdavits that he had been duly elected 
| wood, 4 Mod. thereto, and that he refuſed to give a bond to ſerve and enter 
Com. upon the ſaid office; on the other fide it appeared that the 
nh 2 Ld. Ray. defendant is a proteſtant diſſenter, and that he has qualified 
it 11 : himſelf in all things according to the act of toleration, but in 
Stat 1 Wg his affidavit he has ſaid that it is againſt his conſcience to take 


M. c. the ſacrament according to the rites of the church of England; 
Rex v. Pitt, it alſo appeared that there is a by-law whereby large ſums of 
Tri G | 

* en 1 money have been taken of ſeveral perſons by way of fine for 
oY era refuſing to ſerve the ſaid office, amounting to 35, ooo I. in a 
Act of corpora. little time; per cur”, this is a doubtful queſtion, and a matter 
tions 13, Car. of very great conſequence, and we will not interpoſe to have 
5 ſt. 2. ap. 1. this matter tried in a criminal way, when it appears that the 7 
| 185 97 3 city have another, and that a civil way of obliging perſons to FF 4 

Green and Cole. ſerve this office; and this cafe differs from the caſe of Lar- } hin 
N. It micht Wood, for it does not appear that in that caſe there was any h 
be tried in an by-law or other way of enforcing the election than by applica- S. - due 


action. tion made to this court, ſo the rule to ſhew cauſe why an in- Ver 

2 Stra. 1193. formation ſhould not go was diſcharged. Fer Lee. C. J. 

S. C. Wright and Denniſon, ab ſente Chapple, Sir J. Strange, E. 7 
1 55 | Bootle, he 


. . . E, 8 


% p ²⅛ LEI EE £Þ ie KS. | 


"Trinity Term 16 & 17 Geo. $5 743 


3 Bootle, and Urlin ſerjeant and recorder of London, pro rege; 
= Floyd, Hume, Leeds ſerjeant, and Draper ſerjeant for de- 


A fendant. 


N. A caſe cited by Laa, ſerjeant, Rex v. School, Mich. 


2 Gee. 2. Upon a motion for an information for a miſdemea- 


the far. Fac. 1. c. 8. and that bail ſhould have been put in be- 
fore execution could be ſtaid. But per cur this is not a bond 
for payment of a certain ſum of money, and this ſtatute ought 
to be conſtrued ſtrictly, and the fi. fa. was ſet aſide. 


Pitts verſus Carpenter. B. K. 0 


oF CTION upon the caſe; defendant pleaded a 'ſet-off, A ſet-off redue- 

E | and upon the trial the plaintiff proved there was due to ing the plain- 
1 tiff's demand 
under 408. doth 
A l not affect the 
due to the plaintiff was only 1J. 13s. 3 d. for which he had a juriſdction of 
verdict. N e , 


him from the defendant 4 J. 15 6. 3d. and the defendant 
proved the plaintiff owed him 3 J. 2s. ſo that the balance 


And n it 3 moved by Mr. Moreton ex farte def” , that 


4 he might have leave to enter by way of ſuggeſtion on the roll 
FF that plaintiff and defendant were both citizens of London, and 


= "- = | that 


Carth. 28, g. 


On what bonds 
there ſhall be 


2. Stra 1190. 


this court, 
2 Stra. 1191. 
S. C. | 


5 Trinity Term 16 & 17 Geo. 2. 174 ö j 


Bursfield and that the cauſe of action aroſe within the city of London, and 
Smoas, Paſ. that the verdict being for leſs than 4Os. it is within the juriſ- I 


8 #4 BI dition of the court of conſcience, which was conſtituted by 
mare f Colley, lat. 3 Fac. 1. cap. 15. But for the plaintiff it was inſiſted by 
Paſ. 12. Mr. Stracy, that the plaintiff's cauſe of action was for 


Geo. 2. where 4 J. 16s. 3 d. and that it was in the defendant's own power d 
ns recover- and knowledge only what he could prove, or would prove by t. 
an N way of ſet-off; and if the plaintiff had gone to the court of t. 


exceed 408. , $... . $B 
it has = conſcience for this demand, and the defendant had thought fit fi 


: . — . Wis - 
| conſtrued to not to have proved any ſet- off, it is plain that the court in t. 
be within the ſuch caſe would have had no juriſdiction; and ſo it was reſolz- t 


porn K. ait ed per cur, and that the demand of plaintiff remains as it did f. 
appeared at before the ſtatute for ſetting one debt againſt another; and u 
the tria'that if the inferior court ſhould have juriſdiction in this caſe, it 
the plaintiff would be very inconvenient; for ſuppoſe there are mutual de- 
had no greater mands of 10,000]. between merchants, and upon the balance 
mary than there ſhould happen not to be above 4os. due, that court 
1 5 would have juriſdiction in that caſe as well as in the preſent, if 

we ſhould allow this; ſo the rule was di charged, and plaintiff # 

had judgment. Per Lee, Wright and Denniſon, abſente © 

Chapple, | 1 5 8 5 


Seacomb verſus Bowlney. B. R. 


A chaplain to TJ YFEFENDANT having been arreſted by an officer to the 
an ambaſſador, D ſheriff of Middieſex, while he was in cuſtody produced a 
| Prat worked Certificate that he was chaplain to Baron Waſner, reſident to the 
heats: mall not Queen of Hungary, upon which the officer let him go, and the 
be protected. Plaintiff having ſerved the ſheriff with the common rule to re- 

| + turn the writ, it was now moved on behalf of the ſheriff to diſ- 
charge that rule; and upon ſhewing cauſe, it was objected by 
the plaintiff, that though the affidavit ſwore he was chaplain to 
the reſident, yet it does not fay that ever the defendant did 
duty; and in the caſe of Holmes and Gurden, Mic. 7 Geo. 2. 
Defendant inſiſted on privilege as ſecretary to the Duke ef 
Mecklcnburgh, but it not appearing on the affidavits that he did 


EG OE a: * od ts Bis. a 


i any duty, ror what was the nature of his office, this court held | 
= he was not entitled to privilege ; the ſame was determined in 
i i the caſe of Lockman, ſecretary to Mon ſieur de Toms; and per | 
q | | cur”, the act of parliament has not given protection to any but | 
# || ao meſtic ſervants of Ambaſſadors, and it has always been part | 
ö l of the inquiry by the court what was the nature of the office 
{i of every ſervant; as to the bailiff he had nothing to do but to 
1 ſee whether the defendant's name was entred in the ſheriff's 


office, for if his name was not there, (as it ſeems it was not in 
this caſe) the officer was in no danger by arreſting defendant, 
for the affidavit on behalf of plaintiff ſwears that the officer was 
told that the defendant was not regiſtred, and notwithſtanding 
the bailiff thought fit to diſcharge him, the ſheriff ſhall return 


= r Oe e —— 
2 r 1 — 8 
. c 1 
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the writ. Fer Lee, Wright and Denniſon, abſente ChappIie. 
1 I 
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„ ns oo on 
riſ- Pulling verſus Reddy & è contra, In Chancery. 


by = IF a legacy be given to A. B. upon this condition that ſhe Deviſe in ter- 
8 I marry with the conſent of a third perſon, and there be no rorem. 

1 | Cann v. Cann, 

coram Lord 

Maclesfieid. 


ver deviſe over in caſe ſhe marry without ſuch conſent, this is only 
by to be conſidered in terrorem ; but if there be a deviſe over, 


of then it ſhall go to whom it is fo deviſed over; this rule is taken 
fit from the civiß law, as this court has a concurrent juriſdiction as 
in to legacies; but if a portion be to ariſe out of land where 
'v- *X there is no deviſe over, then it ſhall go to the heir, and the 


"ZZ ſpiritual court has no juriſdiction as to lands; there may be 


nd more doubt where money is given to be laid out in lands. Fer 
1 Lord Ganc. Hardwicke. _ : 1 
„CCC i 

wy Lade verſus Lade. In Chancery. 

if 


9 AID down fer Ld. Hardwicke as a certain known rule, Reſulting 
In that where a man purchaſes lands in the name of another, ut, what 
= it is a reſulting truſt. e it in. 


Yaw verſus Leman. B. R. 


THE defendant, who was landlord to plaintiff, cove- Landlord who 
nanted in the leaſe to pay the land-tax and fave the „ 


a plaintiff harmleſs ; the premiſes were taxed at the rate of 150 J. ſhall only pay 
E per ann. but the defendant only had the rent of 120 J. per ann. according to 
le and an action being brought on this covenant, it was moved the rent he re- 
>< that upon paying land-tax at the rate of 120/. per ann. all pro- cenves, _ 
ſ- *X ceedings might ſtay, which on hearing counſe] on both ſides „„ 
„was reſolved per cur”, although the plaintiff was really taxed at the premiſſes 
d 1 5 8 9 e 
7 Rex verſus Richardſon, & Lacy; B. R. 
: HE court granted a mandamus to two juſtices to pro- „ 
ceed and give judgment in a certain complaint depend- e, _ wm 
„ing before them on the fat. 11 Geo. 2. for the relief of land- complaint be- 
t lords, upon the return of the mandamus the juſtices ſaid there- fore them, 
t in that they had heard and determined the complaint that was they return it 
before them, and that return was allowed. 3 5 
5 N | | | allowed, 
s 
1 
„ 
1 
| : 

4 Rex 
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Rex verſus Waite, B. KxK. 


Information N information was granted for theſe words in a letter to 3 FE 
for a libel. | the mayor of Richmond; wiz. © I am ſure you will not 


© be perſuaded from doing juſtice, by any little arts of your. 
4 town-clerk, whoſe conſumnate malice and wickedneſs againſt 
« me and my family will make him do any thing, be it erer 
« fo vile”. | JJ oe Et Og 


1 e  @a© 1 


Rex verſus Vaughan. E. R. 


An Attorney ORGA M, an attorney of Clifford's Inn was outlawed for - 
fined gool felony in forging a note, and being ſo outlawed, the pro- 
op ny; e ſecutor hearing he was in London, applied to Vaughan an at- 
1261. „ns torney to get Morgan taken up with a Judge's warrant, which 
charged with was done; and having got Morgan in his cuſtody (along with 
 forge:y ro let the Judge's tipſtaff) took 200. of Morgan to let him go, for 
him out of the hich an information was granted againſt Yaughan, upon which 
oy of a he was tried and found guilty ; and now J. Wright, (abſente 
So Chapple propter ægritudinem) pronounced judgment of the court, 
that this crime was little leſs than felony, and formerly was pu- 
niſhed as ſuch ; that Vaughan was fined 500 J. and to ſuffer fix 
months impriſonment, and till he paid the fine. : 
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Anonymous. B. R. 


28 ml O N a motion for a new trial in an action by the owner of 
25999 mine” UN; the inheritance for making a dam croſs an ancient water 
denc on both Courſe, the judge who tried the cauſe, certified that ſix witneſſes 


. fides, though were examined at the trial on each ſide; that the jury found 


2 wo — ů —ę„—-ͤ r ˙ nny” nay 
— — 
* — a Pg 


a verdict be for the defendant, which was againſt kis opinion, but that he 
_ the could not take 1 7. himſelf to ſay that this was a verdict 
Mies nd trie againſt evidence, becauſe there was evidence on both ſides; ſo 


the cauſe, à new trial was refuſed. 


Willis verſus Lewis, B. 8 


No occafion ! by an action of debt upon bond for 100 J. defendant was 
for — * 75 ſerved with a copy of the procefs according to the far. 12 
—— A — 4 Geo. 1. and it was reſolved per cur”, that there was no occaſion 
where the debt to put the notice to appear at the bottom of the proceſs accord- 


is above 10 l. ing to the „lat. Geo. 2. this being above 100. 
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Olivant verſus Berino. EB. R. 

TN trover for ſome pictures, it was moved that plaintiff 2 Salk. 597. 
] ſhould be obliged to take the pictures and cofts, upon an 97 77 * 
affidavit that they are all the goods that the defendant has of 0 Hil, 
the plaintiffs, and that not denied; but per cur”, this action is Q. Freeman 
for damages, and you cannot oblige the plaintiff to accept the and Black- 
thing itſelf. . -0k 09 RN. durn. 

N. In Buxton and Gabel, Trin. 9 Geo. 1. Trover for a Mos | 
ring; and Paſ. 9 or 10 Geo. 2. in trover for goods, this court bring 3 — 


refuſed the like motion. and cofts into 
= "© Court. 


VWNECLARATION was delivered within the term; rule to Vide rule of 
plead was given the 7th of May, and expired the 11th. court made 

and no plea being put in, defendant applying for time, but no e, 727. 

order made by the Judge, after the lime for pleading was 3% * 8 

out, and before plaintiff bad ſigned judgnient, the defendant 1 Lil. Prac. 

pleaded in abatement, and the queſtion now was, whether Reg. 2. 

this plea being after the time for pleading was out and a di- Caſes in K. 

latory, ſhould binder the plaintiff from ſigning judgment. And 3 

| Lore Nr. DE e 524. | 

per cur, the plaintiff ſhall have his judgment, for pleas in abate- practice as to 

ment muſt be pleaded in four days, if the declaration be de- pleas in abate- 

livered before the laſt four days in term, iſ in thoſe laſt four days, ment. 

defendant muſt plead after a ſpecial imparlance within the firſt 2 Stra. 1192. 

days of the next term, and this is the practice of the court; S. E. 

and although fair pleas to the action are feceived aſter the 

rules to plea are out, and before judgment at any time, yet di- 

latory pleas never are, and no court ever favoured then. 


VN. Hill. 13 Geo. 1. Heath v. Badon, cited by Wright J. 
Treſpaſs, defendant pleaded after four days were expired, in 


5 abatement, and on motion, cur” ſet aſide the plea. 


Catlin verſus Catlin. B. R. 


TJ YEFENDANT was arreſted and held to ſpecial bail in an 6 Mod. 14. 


actian of trover, upon an affidavit that the value of the cited per 
Ctign of troyer, upon an 4 | Wenke. 


goods converted by | defendant amounted £0 more than to. where defe 

and now it was moved to diſcharge defendant on common bail; dant held to 
but denied per cur and there is no occaſion icr a Judge's ſpecial bail in 
order. ! Spades THT | Re k | 


trover. 


2 Stra. 1 192. 


N. Trin. 11 C12 Geo. 2. Pitts v. Miller Cited as in point. C 
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| What words 


in a will will 
diſcharge the 
perſonal eſtate, 
and charge the 
real with the 
payment of 
debts, 


Poſt, 


If perſonal 
eſtate ſhall be 
firſt applied to 
pay debts, &c, 


| Vern. 7 18. 


568. 

Eq. Ca. Abr. 
271. 

Baddiſk v. 
Liſle, 2 Nov. 
1732. 

Prec. in Canc. 
101. Bamfield 


v. Wyndham. 


Caf, in Eq. 


. 8. Gilbert's 


book 73. | 
Rep. of Caſ. 
in Eq. 125. 

x Lev. 203. 
Feltham v. 
Harlſton's 
Executors, 


Trinity Term 16 & 17 Geo. 2. 1743. 85 


Walker verſus Jackſon. | In Chancery. | 


RAW PREE Bell the teſtator, willed that all his eſtate in Cn. 


Lincoln ſhould be ſold for payment of his debts and lega- 
cies, then deviſes to Emmah Marſhall an annuity of 200 J. per 
ann. to be raiſed out of his eſtate, not otherwiſe in his will in- 
gaged in cam Norf” to be paid half-yearly ; then the will goes 


on, as a farther mark of his ſincere affection, he gives the ſaid 
E. M. ſeveral pictures, medals, and other ſpeci 


ck legacies ; 
then he gives to Margaret Bell 40 l. per ann. charged on his 
eſtate in Norfolk, and makes E, M. and Dorothy Bawpree Bell 
co-executors, and executes this his will in 1740. in the pre- 
ſence of three witneſſes ; afterwards, on the 21ſt of Auguſt 1741. 
he with his own hand interlines in the latter end of the ſame 
will theſe words, (wiz. ). And I will give and deviſe to them 
(meaning his executors) all my perſonal eſtate not herein before 
deviſed, and then re-executed his will in the preſence of ,three 
witneſſes; and the only queſtion in this caſe was, whether 
the perfonal eſtate ſhould be firſt applied in eaſe and exone- 
ration of the real eſtate? _ | 8 


Lord Chancellor Hardwicke : The general rule is, that the 
perſonal eſtate ſhould be firſt charged with payment of debts 
and legacies, and the teſtator cannot exempt it from being li- 
able to his debts as againſt his creditors; but as between heir 


and executor, he may charge them upon any other fund, that 


is not primarily liable, and diſcharge the perſonal eſtate: there 


are ſeveral ways, by any of which a man may give his real 


eſtate for payment of his debts ; as 1/7, to truſtees; 20%, by way of | 


charge in equity, which this court will decree to be performed, 
or he may direct that his real eſtate may be ſold for payment 
of his debts ; but let him do it what way he pleaſes, none of 
theſe ways will make the real eſtate firſt chargeable, if there be 
not in the will, either expreſs words, or a manifeſt intent to 


diſcharge the perſonal eſtate, but it ſhall be firſt liable. And I 


am of opinion that in this will, there is a manifeſt intention to 


give the perſonal eſtate to the executors, as a ſpecifick legacy ; 
the will is, that all my eſtate in Lincolnſhire be ſold for payment 


of my debts and legacies, afterwards he gives ſeveral ſpecifick 
legacies to defendant E. M. likewiſe gives ſome pecuniary lega- 


cies, and then makes E. M. and D. B. B. executors, and 


executes this his will in 1740. this was only making them 


executors, and if nothing more had been done, the per- 
ſonal eſtate would have been firſt liable; but afterwards in 
1741. with his own hand he adds the words above, and re-exe- 
cutes the will: this expreſsly ſhews he intended to give theſe 
ladies ſome further benefit, and it is much ſtronger than if theſe 


words had been, at firſt, part of the will; but if they had been 


bad 
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Yo 


nad there at firſt, Iſhould even then have been of opinion it had 

been a very ſtrong caſe. This caſe was very rightly reſembled by 
Mr. Clarke, to the Dutcheſs of Beaufort's caſe ; but this is much 
2 ftronger than any I know, in regard the teſtator's intention ap- 


4B pearing fo very plainly by his re-executing his will after the al- 
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teration above. (All the reft and reſidue of my perſonal eftate, 
are the very worſt words that can be uſed in a will to diſebarge 
the perſonal eſtate, for I have known perſonal eſtates made firſt 
liable, notwithſtanding theſe words): and ſo I decree the real 

eſtate in com Linc, or a ſufficient part of it, to be fold to pay 
debts and legacies, &c. Walker, a bond creditor v. fackſon 
and others, heir and executors of teſtator, on a rehearing at 


Lincoln's-Inn- Hall, Fuly 22, 1743. 
V. Bromball v. Wilbraham at the Rolle 1724 or 1734. cited 


1 by Mr. Neel in behalf of the heir; the words of the will in that 
XZ caſe were, All my perſonal eſtate of what nature or kind ſoever, 


J give to my ſiſter 4. and make my ſiſter A. executrix, and I 


2 give to my two brothers all my real eſtate chargeable with pay- 
ment of my debts; there it was determined the perſona] eftate 


was firſt to be applied. 


W. Stapleton v. Coleville, at the Rolls, July 17, 1735: A: by 
> will deviſes lands for life (chargeable with payment of his debts 


and the annuities given by the will) to his wife, and thereby 
gave her power and authority by fale or mortgage of ſuch part 
as ſhe ſhould think proper to raiſe ſuch ſum as ſhould be ne- 


ceſſary for the payment of his debts, and gave her all his per- 


ſonal eftate, and made her ſole executrix, and takes notice in 
his will that the eſtate had been for ſeveral generations in his 


| family; the Maſter of the Rolls held the perſonal eſtate diſ- 


charged, and decreed pro def” (the wife). 


On an appeal 10 July 1736 Ld. Talbot confirmed the de- 
cree, and ſaid, though a perſonal eſtate is the natural fund, yet 


a man may ſubſtitute another fund, and the perſonal eſtate may 


be exempted by words that implicitly declare ſuch intention 5 


from the whole form and tenor of the will. 


* p 


Michaelmas 25 


Michaelmas Term 
17 Geo. . 1743. 


Everall verſus Smalley. B. R. 


Cofiom bs bar EIA CTMENT, of copyhol q "IE os 5 | ny. Nottingh , 


intails of copy- A caſe was made for the opinion of the court, wherein it 
holes by recove- was ſtated, that within the manor of Collingbam where the land 


- = * 5 0 was, there were two cuſtoms of barring eſtates tail, which had 
0d. rd. 


1197. 8. C. er 1 
97 was by common recovery, the other by ſurrender in fee to the 


purchaſor or vendee. 


dered the premiſſes to his ſaid ſon R. and Suſannah his wife, 
and their heirs in general tail; they had iſſue Edward Smalley 
their ſon and heir, who after their deaths became tenant in tail, 
and 27th of March 1729. ſurrendered the piemiſſes according 
to the cuſtom of the manor to John Mills and his heirs in fee, 
who dying, left Robert Mills his heir and plaintiff's leſſor; the 
defendant was Henry Smalley, ſon and heir of Edward Smalley, 
who {urrendred the premiſſes to Jobn Mills as aforeſaid in fee. 


And whether the defendant Henry Smalley the heir in tail 


was barred by the ſurrender in fee, where there is alſo a cuſ- 


tom within the ſame manor of barring by recovery, was the 
queſtion, Fe es As | NE 


After two arguments by Caldecott ang Hern for the plaintiff, 
and Hole and Lutford for the defendant; adjudged per tot cur”, 


that the heir in tail was barred. 


1 Sid. 314. Les Ch. Juſtice: It has been ſaid at the bar that a-cuſtom; in 
a manor to bar a tail by ſurrender, ought only to be allowed 


5 Rep. Aldred's 


caſe, 1 Salk, . ; : 
203. Pepham ©* neceſſitate, 1. e. when in the fame manor there is no uſage 


129. Co. Lit. to bar by a recovery; there is indeed great diverſity in the 
59. 2 Vert, Th | es | | 


Joa, 5. 3 Rep. Heydon's caſe. 3 Lev. 327. Cro. El. 380, 391, 433, 907. Mo. 3 58, 
753. Brownl. 121. Lit. Sec. 74. 4 Rep. 23. Cro. El. 348, 148. 1 Leo. 174, 95. Poph. 
95. Cro, Car. 717, 484. 2 Saund. 4*2. 4 Rep. 23. 3 Rep. 8. b. 1 Rol. Abr. 506. Cro. 


tl. 372. Mo. 637, Rol. Ab. 634. Prec. in Canc, 429. Baron Gilbert's book, White 
and Thornburgh. F ä F =2 
| books 


been uſed within the fame manor time out of mind ; one way 


Edward Smalley on the marriage of his ſon Robert, ſurren- 
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books as to bart ing copyhold intails, but in none of them can 


I find any caſe to warrant this diſtinction, the later opinion of 
2X judges is, that in manor courts Where a real action can be 


WF brought, a recovery in ſuch court will be a good bar; I own 1 


can lee no reaſon why this cuſtom to bar by ſurrender ſhould 
not be good, but it is objected that there is no recovery in va» 
lue ; the ſame may be objected to barring intailed copy holds by 


recovery, for recompence in value does not extend to copy» 


holds, the iſſue in tai! of copyholds not being barred in reſpect 


of the recovery in value; but to prevent the inconvenience of 


perpetuities, theſe two cuſtoms may well ſtand together, and 
are but two different ways of barring the intail, and I think the 
+ ſurrender the beſt. e — Joan 


| Chapple to the fame effect, and the cuſtoms muſt be taken to 
be both coxval, we cannot ſay which is prior, they ſeem equal] y 


convenient to prevent perpetuities. 


5 Wright J. It ſeems to be agreed by the counſel on both ſides, 


that an intail of a copyhold may be barred by a recovery, or by 
a a ſurrender: in fee within a manor where there is no cuſtom for 
© barring by recovery: but it is inſiſted on one fide, theſe two cub 


ZZ toms cannot ſtand together; it has been a controverted queſ- 


tion fince I attended this bar, whether copyholds could be in- 


7 railed; it is now at this day ſaid they may, by cuſtom co-ope- 


rating with the fat. de donis: but this is quite new to me, 


Stat. de donis created no new eſtate. Copyholders are no more 
than tenants at will, and it is by the will of the lord, and his 
mere conſent only, that they are permitted to limit their copy- 
holds in this or that way, either by ſurrender, or as the cuſtom _ 


happens to be; and furely the lord who of his mere will per- 


mits a limitation to J. S. and the heirs of his body, may permit 


J. S. to alien the fame by ſurrender; no body ever thought 


WE that copy holds were within the fat. de donis; barring intails in 


copyholds tave been much talked of, but I think there is no 
ſuch thing, it is only a way invented and permitted by the lord 
to get rid of the intail ; the true reaſon of the iſſue in tail being 


barred is the recovery over in value, now there can be no ſuch 
thing in caſe of a copyhold ; I think the ſurrender is a better 
way, if the lord permits it, becauſe cheaper. MN. B. Wright 


Juſtice declared that there was no poffibility of underſtandin 


this matter by the books, and faid he had laboured much to 


underftand them, and could not, - 


Denniſon J. Nothin more clear than that tenant in tail of a 


copyhold may bar his iſſue by ſurrender, and where there may 
be a real action there may be a recovery. Co. Lit. 60. 4 


Theſe are only two different conveyances, and it might as well | 


be ſaid that at common law, where there is a fine that will bar 
the iſſue as well as a recovery, that therefore one of them muſt 


28 Michaelmas Term 17 Geo. 2. 17434. 

be void; a ſurrender, I think, is a more natural way of con- © 

veying copyholds than a recovery, and I cannot ſee any uſe a ” 

; recovery is of, but only to create greater expence. © i - 

Cayhill verſus Fitzgerald. B. R. 

b | Vide Comyns JN debt upon an arbitration bond, defendant craved -oyer of C 

183. Shelt and | the bond and condition, which recites, that whereas there t 

Baily. Poſt. were differences between one John Fitzgerald and plaintiff con- 

Judgment of the cerning a certain debt due from him to plaintiff upon a bond 

eee Dowd.” g a certain debt due from him to plaintiff upon a bond 

tion of arbitra- for 8ool. Now the condition, &c. that if the ſaid Georgs 

g tion-bond, that Fitzgerald (the defendant) for and on the behalf of ſaid 7. F. 
i; if C. F. ol ſhould perform ſuch award as arbitrators ſhould make on or be= 

3 _ fore ſuch a day between plaintiff and F. F. the bond to be 

be made between void; and pleaded that the arbitrators did not make any MF 1 

plaintiff and award; plaintiff replied, that Fell and Fofter the arbitrators FF | 

J. F. and award- made an award, and ſet it forth that Geo. F. ſhould pay M# | 

ed that G. F. 298“. gs. 9d. and that plaintiff ſhould receive the fame in ful! 


the defendant 
ſhould pay plain- 
tiff 2981. gs. 9d. „ a 5 | 
and releaſes, demurred, and plaintiff joined in demurrer. 


of all demands, and that they ſhould execute releaſes, and aſ- 1 . 
ſigns breach that defendant did not pay the money; defendant 


Mr. Clive. for the defendant objected to the award, that it 

was bad, becauſe not made between the parties to the ſubmi : 

ſion; for the award is, that G. F. the defendant ſhall pay to 

Mic. Cahill, and it ought to have been between the parties, vi. 

Cahill and J. F. between whom the ſubmiſſion was; if the ar- 

bitrators go out of the ſubmiſſion, the award 1s bad. Moore and 

Beedle, cited in 10 Rep. 131. Koll. Abr. 246. Pp. 3, 4- 

2dly. This award is bad becauſe not mutual between the par- 

ties; for it is a rule in law that an award cannot be on one fide 

FR only, and there were no differences between plaintiff and G. F. 
Q. Frontin and In the caſe of Mott and Long, Mich. ꝙ Geo. 2 B. R. Lord 


Small. Trin. Hardwicke laid down, 1. That an award muſt be certain, and 


12 G. 1. make a final end between the parties; 244%, That the arbitrators 
| cannot delegate their authority, but muſt act in perſon; XX 
34ly, That they can in no caſe enlarge their power; and 
Bacon v.,——Carthew 412. was cited as in point. — 


Floyd 2 contra, that the awant is good, for that G F. did = 
ſu bmit ; and the words of the bond are, G. F. for and on the 
part and behalf of 7 F. and he binds himſelf, his heirs, .exe- 


f 1/0 cutors, &c. for and on his and their part and behalf, therefore 
' (FA it is as well on the part of G. F. as of J. F. 2dly, The 
j || | award is mutual, ſor the money was to be paid by G. F. 


in full of all demands, and that releaſes ſhould be executed; and 
to ſhew that GE. F. is liable as well as F. F. cited 1 Roll. 
Ab. 244. p. 18. (but Clive in his reply ſaid that in that 


Mlichaelmas Term 17 Geo. 2. 1743. 29 
caſe C. ſubmitted) Telw. 137, 147. Talbot and Godbolt; and a 


releaſe to G. F. will diſcharge 7. F. for releaſes are to be con- 
ſtrued ſecundum ſubjectam materiam. | 


Lee C. J. There ſeems to be no difference between this caſe 
and that in Carth. 412. but as the money was to be taken in full 
of all demands, the court doubted, at firſt they ſeemed to think 
the award bad; ſed adjournatur. _ e 


Weld Executor of Weld, Eſq; ver/us Nedham. B. R. 


LAINT IFF declared in debt upon a bond in the detine? Practiee, | 
only, which was right; defendant pleaded a ſham plea A ſham ples not 
that he did not detain the debt, and concluded with an aver- 2 29 2 
ment ; plaintiff demurred, then the defendant ſtruck out the 2 
plea and demurrer, and gave the general iſſue non eſt factum; cannot waive 


and now Mr. Morton moved for leave for plaintiff to ſign his general demur- 


3 judgment, the firſt being a ſham plea, and this irregular. rer, but he may 
Mr. Poole ſhewed for cauſe that it was the antient practice of = ſpecial demure 


the court, when there was ſpecial pleading, that defendant 1 


we 2 


rer, 
1 . , A . M: ad ; 
might ſtrike out the ſame, and give the general iſſue; and this book won TY 


was alſo faid by Mr. Benton (clerk of the papers) then in court, 
to be the antient practice; but per tet cur this is irregular, and 
the plaintiff ſhall have his judgment, for the firſt was a ſham 
plea, and no ſpecial pleading; and although defendant may 
ſtrike out ſpecial pleadings and give the general iſſue, yet that 
cannot be done without leaye. 555 0 


Rex verſus Shuckburgh. B. R. 


D END ANT being taken up by virtue of a warrant Bail for publi- 
from the ſecretary of ſtate for publiſhing Old England's ing libel. 
Tedeum, a blaſphemous libel, was now brought up by 4a. cor. N. The King 
in order to be bailed, offered bail to enter into the common re- „ 
cognizance for his appearance from time to time to anſwer ſuch Tie 50 os 
matters as ſhould be objected againſt him on behalf of the crown. argued before all 
Mr. Attorney General inſiſted on bail for the defendant's good the judges as to 
behaviour alſo; the Ld. Chief Juſtice ſaid it had often been this matter of 
taken both ways, and he intended to take the opinion of all 3 _ 
the judges ; ſo at preſent, defendant himſelf only entred into a r * 
recognizance for his appearance, and into a rule to put in bail | 

for his good behaviour, if the judges, or the major part of them, 

ſhould be of opinion that he ought, aa BY *F 


j . 751 57 Tyſon - 


. 2 „3 — * 


30 : . Michaelmas 


21 


Tem 1) Ger: 2 17473 


= Tyſon verſus Ironmonger, Eſq; B. R. 


cierk in open ® fon upon a complaint againſt him for male practice, having 


be examined ore 


ſelf. 


Sabin verſus Long. B. R. 
T RESPASS againſt three defendants, two of them pleaded, 


of the iſſue found for plaintiff damages 35s. afterwards plaintiff 
executed a writ of inquiry againſt the other defendant, and the 


all three jointly for the 35s. Rule to ſhew cauſe. NM. B. This 
being moved, after the term wherein the judgment was given, 
the court refuſed it; and upon cauſe ſhewn by Mr. Robinſon, 


| | a miſprifion of the clerk, but founded upon the verdict. Vide 
B flat. Car. 2. and Comyns 284, 5. E COS. 


- 


Anonymous. B. R. 


on muſt be to 
quaſh a writ. vrit whatever, without giving notice of motion. 


Gwynne verſus Hooke. B. R. 
Whoever will er Dawes being ſeiſed in ſee of lands in Com Pembroke 
| I died inteſtate, leaving three ſons, Grifith, Francis and 
chaſe mi be 
male. married Alice Pritchard his fiſt wife, by whom he had iſſue one 


* 


An e 8 RY TANTO N, an attorney's clerk, attending the court in per- 


mil vw = | 


court for male jn his affidavit fully anſwered the matters charged upon him; 
eee eee plaintiff's counſel thought he had not told the whole truth, 
tenus upon oath, and propoſed to interrogate him ore tenus in court upon oath. 
But per curiam, you cannot examine a perſon accuſed, upon 
oath, but aſk him what you pleaſe without oath; ſo Sir Jahn 
Strange examined him without oath, and he exculpated him- 


the other let judgment go by default; the jury on trial 


jury aſſeſſed 2s, damages, and judgment was entred that plain- 
tiff do recover againſt 1wo defendants 35s. and againſt the _ 
other 2s. Now ferjeant Bootle moved that the 2s. damages 
might be ſtruck out, and that judgment might be entred againſt 


the court faid plaintiff might take judgment de melioribus damnis 
where ſeveral damages are given, or enter a remittitur ; but 
taking damages for the whole makes the judgment bad in point 
of law, and we are of opinion it cannot be mended, for it is not 


Bettes of moti- VU P ON a motion to quaſh a mandamus, it was ſaid by the 


court, you can never move to ſuperſede or quaſh any 


Thomas ; Thomas died without iſſue in the life of his brother 
both heir and Grifith ; Griffith the eldeſt ſon entred and was ſeiſed in fee, and 


Boys, 

: 5 we : 

2% Q 0 . 

"8 laintiff. 
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e only e obe nan cr g ene; by whom th 
had iſſue one daughter only Elizabeth, who had four huſbands; 


iſt, Thomas Lord Lort, 2d, Lord Viſcount Bulkley, zd, Thomas 


7 Ferrers, and the 4th John Hooke the defendant, who claims un- 
der a marriage ſettlement made by his wife Elizabeth, the 


XZ grandaughter and heir general of Griffith Dawes. Griffith mar- 


ried Jane Bowen his ſecond wife, by whom he left no iſſue. 


Francis Dawes the ſecond fon of Henry Danves (the common 


anceſtor) had iſſue two daughters Tudirh and Margaret ; Tudith 


married Rowland Gwynne, by whom he had two daughters 
Dorothy and Priſcilla, two of the plaintiffs, and Margaret mar- 
ried William Williams, by whom the had Elisabeth the other 


A _— In November 1693. Griffith Dawes being ſeifed in fee as 
aforeſaid made his will, and (in“ al) gave the premiſſes in 


queſtion to his wife Jane during her life, and after her deceaſe 


to my grandaughter the Lady Bullley during her natural life, 
and after her deceaſe to the right heirs male of me the ſaid 


Griffith Dawes for ever ; and having ſo made his will died in 
January 1693. Jane his wife entred and enjoyed the lands till 
March, 1693. when ſhe died, then lady Bulkley entred and en- 
joyed the ſame, and on her marriage with Hooke the defendant 
in 1729. made a ſettlement under which he claims ; Francis 


Dawes, the ſecond ſon of the common anceſtor, and only ſur- 


viving brother of the teſtator, died in the life of lady Bulkky, 


who alſo died without iſſue 8th of May 1736, and thereupon 
defendant Hooke then entred under the ſettlement, and is now 


_ poſſeſſed, 


2 The ſingle queſtion in this cafe is, what is the true meaning 


and conſtruction to be put upon theſe words of the will, to the 


right heirs male of me the ſaid Griffith Dawes for ever. 


Judges of B. R, for their opinion, and was ſolemnly argued 
twice, the firſt time Pa 16 Geo. 2. the ſecond time in Mich. 


17 Geo. 2. by Probyn and Hume for the plaintiffs, and Wilbraham 


and Ford for the defendants. 


Probyn argued, that Francis Dawes, brother of the teſtator, Co. Lit. g. 


being living at the time of the deviſe, might well take by the 
| faid words, which are deſcriptive of the perſon, and they are 
words of purchaſe in fee; that lady Bulkley could not take by 


b. 10. b. Pree, 
in Canc. 447. 
Brown ard 

Barkham; he 
that will take 


dg heir male by purchaſe muſt not only be male but heir too. 1 Vent. 372 Pybus and Mit- 
ford. Eq. Caf. Ab, Baker and Wall, Pollex 457. James and Richards, Eq. Caf. Abr. 


them; 


„* — e 


— 


E92 monty; 
" 
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them ; the could not take a tail, becauſe ſhe ought in that caſe 
to be both heir and male, which ſhe is not; ſhe cannot take a 
fee by will becauſe ſhe is heir general, if ſhe takes at all it muſt 
be by courſe of deſcent: in Trin. 8 Anne C. B. 2 Vern. 736. 
W here a deviſe to his heir male, although neither heir of the 
body, nor heir at law, held good, (ed NV. B. becauſe by other 
words in the will it appeared teſtator did not intend it ſhould be 
hindred from taking by his heir female) Peere H ms. 229. That 
heir male was a good deſcription at common law, Co. Lit 27. a. 
The word male is not to be rejected, it denotes the brother 
where there is a daughter, 3 Nep. 40. 1 Lev. 172. 
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1 Vent. 88. 
Surdon and Wilbraham pro def: That the words are void for uncertainty, 5 
Sheldon in . this deviſe, no one can be heir male, 
Vaueh. 9 H. 6. and nothing can paſs by , in f e, 3 


but he who 1s alſo truly heir at law; and in the caſe of Counden 
23. 8. C. Bro. ; oP 4 . 255 * > . 3 
tit. Deviſe, p. 5. and Clarke Hob. 3 1. it is expreſsly laid down, that when the 
Shelly's cafe. limitation is made, to heirs males or females, he or ſhe that 
37 H. 8. Bro. will take muſt have both words verified in him, or her, that is, 
7. tit. Tail 33. that ſuch perſon muſt not only be heir, but alſo male or female, 
Moore 136. _— AE / | 4 6s 
Dy. 373. as the limitation happens to be. | | 
Co. Lit. 164. a. 1 „„ 28 5 
24. b. Preced, in Canc. 54. Sterling and Etrick, 3 Salk. Ford and Lord Oſſulſton, Paſ. 
$708. Rot'lo 310. 2 Peete Wms. Dawes and Ferrers, Prec. in Canc. 591. S. C. 442. 
and Vern. N 5 OI . . 
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Pollex. 4579. Mich 17 Geo. 2. Hume pro quer- That the intention of the 
James and teſtator is the beſt rule for conſtruction of wills, 3 Rep. 20. 
2 5 Bor afton's caſe; he made two queſtions; 1½, Whether Francis 

Burchet and took any eſtate, and if he took any; 24%, What that eſtate 
Durdant. Prec. Was. LE 25 . 5 5 | 5 
in Canc. 465. ä 5 | 

Beaumont and And as to the 1/}, The words right heirs male are a plain de- 
Long in Dom* ſcription of a perlon then in being, whom teftator muſt mean 


| Mich 171 by that deſcription, and could be none but his brother Francis, 
Abr. Cal. "a Who was then in being; 240), He is entitled to a fee, for in a 
Eq. 214, Mill the words for ever no doubt carry a fee-ſimple. 
V. opinion | | 5 BE: ow ET 
10 Judges. Ford pro def” : I agree with Mr. Hume as to the general rule 


for the conſtruction of wills as to the teſtator's intention; but 
muſt beg leave to add that ſuch conſtruction muſt be conſiſtent 
with the rules of Jaw. He that will take as heir male by pur- 
chaſe, muſt be both heir and male; this is a general rule, and 
L think there be but two caſes where it can be departed from; 
the 1//, Where by the limitation to heir male there is 
ſomebudy particularly pointed out; 240%, Or words to ex- | 
clude the right heir; that a limitation to heirs male does not 

extend to collaterals, is laid down in Coundall and Clarke; If 
theſe woias 10 the right heirs male of me, Ic. were in a deed they 
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ga new verdict for the jury; he alſo cited a caſe, Fuſ. 11 or 12 


the poſtea 15. damages; and now Mr. Hufſey moved to amen 


* : ak 


BM = = ern m een non — | 33 


* 


would create a tail, as in Beresford's caſe 1 I think it Lady 1 The words 
Bulkley had had a ſon at the laſt moment of her life, ſuch I ue the ſaid, 
child might have taken by way of contingent remainder ; and it or 3 
Francis the brother took any eſtate at all, it muſt be a tail; in — 
a deed, a limitation to one and his heirs male for ever would 

be a fee- ſimple, becauſe uncertain of whoſe body ſuch heirs 

ſhall be meant, but in a will it is a tail, becauſe the intention of 

the deviſor, and the court will ſupply the word body; and ſo 

held in Ford and Ld. Ofulfton. Francis is dead without iſſue, 

ſo the eſtate deſcended to Lady Bulklzy under whom defendant 

claims. VVV £5 EL, 


Fiume: It is faid chat a ſon of Lady Belle might have. 
taken as heir male by the words: but I deny that, for Lord 


Cole fays, he who will take as heir male muſt convey his de- 


ſcent through all males, fo that a ſon or a daughter cannot 


take. 5 
Aaddjournatur. 


Frampton verſus Coulſon. B. R. 

] N caſe upon a promiſſory note payable four months after 

1 date; judgment in C B. by nil dicet; error brought, and A requeſt laid 
upon common errors aſſigned, objected by Mr. May for plaintiff in the decla- 
in error, that it is laid in the declaration, that the requeſt to ration to bay 


pay the money on the note was upon the fame day and year the the bebt be- 
note is dated, which is four months before it became due; but 


fore it is due 


: 3 is not mate- 
anſwered by Mr. Poole pro def in error, that there is no occa- fial. 


ſion to lay any regueſ at all; and fo it was adjudged per tot“ Vide 1 Saund. 
cur”, for the bringing the action is a requeſt in law, and it ap- 33. when it 


pears that the action was not brought till above a year after the is material to 


note was due, but if it had been neceſſary to have a laid a re- teqbeſt. 


Z queſt, it appears in the. concluſion of the declaration, that the 
Plaintiff in error was often afterwards requeſted, which would 


be ſufficient. PRE? 


| Newcomb verſus Green: B. R. 


A CTION of covenant upon a deed; breach aſſigned for 
non-payment of 2740 4s. 11d. defendant pleaded non ef? poſtea amend- 
fattum ; a verdict was given for the plaintiff, and the ſaid ſum ed by the + 
in damages, but by miſtake the aſſociate had only marked on judge's notes. 
d 3 1. 29 1197. 
the poſtea by the minutes of Judge Burnett, who tried tze 
cauſe (upon the authority of Cro. Car. 338. Elliot v. Szipp, and 
Bold's caſe in Salk.) the judge having taken it down right. It was | 
objected by Mr. Clive, who ſhewed cauſe that this was making Salk. 534 


Geo. 


A . 


fx 
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to prove a 
bond was 


fu ſed . 


mortgage 
money. 


* by the huſband before marriage, conditioned to pay 4000. to the 


Geo. 2. Ray and Lifter, in debt on three ſeveral judgments, and 
damages laid in the declaration to 10 J. the jury gave 30l. and 
judgment being entered for that ſum, error was brought, and 
it was moved to amend the damages to 10. but the court re- 
fuſed it; it was afterwards moved to remit 200. but that alſo 
refuſed ; but per tot cur”, as to the caſe at bar, this is not al- 
tering the verdict, but rectifying a miſtake of the clerk, and we 
will give more credit to the Judge who tried the cauſe, than to 
the clerk, and ordered the poſfea to be amended. N 


N. Chapple J. cited Fry v. — coram Ld. Raymond; ac- 
tion for words, evidence given upon one ſet that were action- 
able, and by miſtake a verdict being taken on a ſet not action- 
able, and great damages, the Poftea was altered by the Judge's 
o w_ 4 ER . 


Finney verſus Finney. In Chancery, 15 Nov. 1743. 


parol evidence T- HE plaintiffs bill was brought for dower, and to have a 


fatisfied term which was-ſet up againſt! her at law re- 
moved out of her way ; defendant by his anſwer ſet up a bond 


plaintiff's -uſe in caſe ſhe ſurvived him, and ſuggeſted by his 


Q Vizard and anſwer that tat bond was agreed to be in lieu of dower; and 


Leng: Mie. he brought his eroſs bill upon that ſuggeſtion praying an in- 
8 1 junction againſt her proceeding at law, in dower. V. B. The 
Lawrence Condition of the bond did not expreſs it to be in lieu or ſatis- 
coram Lord faction of dower, neither was there any written evidence to 


Somers, 1718+ that purpoſe ; the defendant in the original bill offered to read 


parol proof of the-plaintiff's having often acknowledged that 
the bond was given in lieu of dower, but per Ld. Hardwicke, 
ſuch proof cannot be read; ſo decreed plaintiff her dower. 


Luca m verſus Mertins. In Chancery. 


Mortgagee for E CLARED per Lord: Hardwicke canc, that a mort- 
lives cannot gagee of an eflate for one, two, or three lives, cannot 
compel —_ compel the mortgagor to fill them up as they fall in, but he 
3 — „ may do it himſelf, and add to it the mortgage money, and be 
they drop, but allowed it when his mortgage is paid off. e 
may do it . e 


himſelf, and 
add the ex! - 
pence to the 


Rex 
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Rex verſus Howlett. B. R. 


3 M Poole moved to diſcharge two rules for certiorari's to Rule for cer- 


VI remove two orders of baſtardy, application not having tiorari to re- 
move order of 


5 73 „ f „ ; b ſt d diſ- 

i, | months, as directed by ſtat. 13 Geo. 2. The motion was grant: — 40 
= 1 ed per lot cur, V © not applied for 
== in fix months. 


N. one of the onlers of baſtardy was made before the faid 


XZ been made to the court for the ſaid rules within fix calendar 


ww AY 5 WW þÞ tube 


ſtatute, ſo it was objected by Mr: Floyd that it was not within 
. it; but per cur” the words had or made in the ſtatute have a re- 
„% a ed 


Anonymous. 


Wt LV K E Robinſon moved that the defendant in error might The defendant 


— have leave to tranſcribe the record, (the plaintiff in error 1 ©7797 cannot 
| tranſcribe the 


not having done it) in order to non preſ the writ of error. and cord. 


tio have the benefit of the recognizance entered into the bail 
upon the writ of error; but per cur” Chapple, Wright and Den- 
WY ion, abſente Lee C. J. it never was done. ; = 


Wynne verſus Wynne. B. K. 


\RROR brought to reverſe a common recovery with Poſt. ; 
I, double voucher of lands in cum” Salop', wherein Sir Wat- Tbe 3 2 
kin William Wynne, Bart. was demandant, William Thomas te- before thereturn 
nant, James Apperley and Alathea his wife, firſt (and jointly of the writ of 
vouched) vouchees, who vouched the common vouchee. By fummons ad 
the record it appears that the writ of entry ſur deiſſeiſin in le warranuzane 
foſt, was not reputable uinden Paſ. 13 Geo. 2. to which the dum. 
tenant appeared in perſon, and vouched the ſaid James Afper- | 
ly and Alathea, whereupon a writ of ſummons ad warranti- 
zandum is awarded, returnable. in Craſtino aſcenfronis Domini, 
2 was on the 16th of May) ad quem diem den' tam pr ai 

e demandant in propria perſona ſua quam præd le ten per al- 


= zorn' ſuum et præd F. A. & A. ur ejus per Joſiam Hodſon attorn 

= ſuam ſimiliter ven', and enter into warranty, and vouch over 

8 the common vouchee, who appears and pleads quod præd Hugo 
non diſſi fivit præ fat Watkin de le lands prout per bre & narr 
prea” ſuperius ſupponitur & de hoc ponit ſe ſuper patriam; he 
then imparls and makes default, and thereupon judgment is 

given and a common recovery had, and a writ of ſeiſin award- 

ed, and the ſheriff returns he has delivered ſeiſin. 
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2 bev. 127. 


The error aſſigned is, that Alathea died before the giving 
judgment in the {aid recovery, and for this the plaintiff in error 
prays the recovery may be reverſed ; iſſue joined that Alathea 


did not die before the giving the ſaid judgment, which was tried 


that to the judgment of the court. 


at the ſummer aſſizes at Salop' 1741. and a ſpecial verdict taken, 
which finds the recovery as before ſtated with the mittimus and 
tranſcript of the dedimus poteflatem to take the warrant of at- 
torney of the vouchees, and that Alathea died the 1oth of 
May 1740. (which is ſix days before the return of the writ of 
ſummons) but whether ſhe died before judgment or not, the 
jurors do not know, and fo conclude in the uſual form, leaving 


Sinner the King's ancient ſerjeant for the plaintiff in error, 


It appears by the record that the ſummons was returnable the 
16th of May, and therefore judgment (as I contend) could not 


be given before that day; fo the 


iſt Queſtion will be, whether the death of Alatbes found 
to be * 1oth of May, will not vitiate and make the 
JudgmeR erroneous? „ 


2dly, What effect this finding of the jury ſhall have, and 
whether the court may not ſay that ſhe did not die be- 
fore judgment, and whether it can be made good by re- 
lation to the ½ day of the term. 


I admit, my Lord Coke ſays, that records import abſolute 
truth, the reaton is, that there may be an end of controverſies z 
I admit alſo that common recoveries are generaſly to be fa- 
voured, but at the ſame time, muſt infiſt, that the forms of 
proceedings thereupon ought to be ſtritly kept up and adhered 
to; and although the term is to be condered but as one day 
for the furtherance of juſtice, yet that rule is to be conſidered 
with many reftriftions, 33 


1. Whether the death of Alatbea found to be on the toth 
of May, does not make the judgment erroneous? ſuppoſe ſhe 
had not prayed a dedimus poteſtatem, and had died before day 
given, there could not have been any further proceedings; but 
that It is erroneous, the caſe of Sir Thomas Gower, 2 Vent. 90. 


is exactly in point; and it is every day's experience upon mo- 


tions to enter judgment on old warrants of attorney, the court 
requu es an affidavit that the defendant is living; the conuſor 
in a fine is not in court until the return of the writ of covenant. 
Roe and Evelyn, 2 Sid. 54, 92. and to proceed upon a fine, the || 


Comber. 5 77. conuſor being dead before the return, is like building without a 


3 Salk. 168. 


Piggot 169 Co. foundation; if vouchee dies before the execution, I own, ac- 


Lit. 52. 


* 
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1 | cording to Shelly's. cate, fo. 108. 4. writ of tcifin may ifſue. It 1 Rol. Rep. 306. 


was objected in the former argument, that the error aſſigned 9 Pa * 1 


was averring againſt the record, but I inſiſt, that this is a mat- e. 11. 1 Saik. 
ter collateral, and being ſo, may be aſſigned foi error. „ 
„ „ „ | | | 1734. Da 

| Cofta v. Stat. 1). C. 2. cap. 8. made perpetual by rt Jac. 2. e. 17. 20H, . 19, 20. 
Dyer 89. Cro. El. 468. Cro. Jac. 11. Velv. 33. 4 Rep. 71. Hind's caſe, 


240. Whether this judgment, by relation, ſhall be ſaid to be 


given the firſt day of Eefter term ? 


It is ſaid the whole term is only one legal day; but that is a 2 Rol. Ab. 399, 
Kin, and in fidtione juris ſemper eft equitas, ut res magis va- $54, 704- 
leut quam pareat, 4 Rep. Styles 14. The very continuances in 9 178. 
the recovery take away all preſumption that the judgment was Blows 9 
the firſt day of the term, for to ſay ſo would be to contiadict 488. b. Raym. 
the record; and Lit. ſays, the law is proved by the pleadings. 161. 1 Mod. 36. 
i Inſt. 115. Therefore as Alathea died the 1oth of May, be- 2 Ne 
fore the return of the writ of ſummons, and conſequently before Bi, pe pee 
judgment, and as that judgment (I humbly contend) cannot be Parliament 86. 
made good by relation, I pray the recovery may be reverſed, and tit, 2 
„ . 5 3 on 35. Plow 
Draper ſerjeant pro def? in error. I admit that the death of Cem. 79. 
the vouchee is a countermand of the warrant of attorney, but 
muſt add this queſtion, Can it be aſſigned for error on record? 


There have been many caſes cited to ſhew that the death of 1 Rol. Ab. 468. 
the vouchee before judgment may be aſſigned for error, but Cro——123. 
none of them come up to the caſe at bar; Iwill ſhew how they 23 =. N 


differ from it. In Bro. Error, 92, 165. it is laid down if death 1 pic, 5. 1 d, 


be aſſigned for error, the defendant muſt not plead in nullo e/? 238, 131, 143. 
erratum, mes doit reſponder ſewveralment car ceo eſt triable per pais, Lit. 315. Dy. 
Caſes of death between niſi prius and day in bank; 2 Bulſe. 241. 246. 3 Mod. 
a caſe relied on by the other fide; S. C. in 1 Rell. Rep. 5 1. ap wars, 
1 Roll. 4by. cannot govern this caſe becauſe given by ſtatute, fe. | 
and therefore cannot operate at common law. And 1 Koll. 

Abr. 768. 1 Roll. Rep. 14. Cre. Fac. 356. Cre. El. 202. all 
theſe were upon motions to ſtay proceedings, and in one of 
them it appears the court could not {tay the proceedings; the 

other caſes are where it has been to ſtay the judgment, as 
1 Leo. 187. 1 Sid. 1 Mod. 36. S8. C. 2 Bulſt. 262. Sid. 131. 
moved but not determined. Sid. 93. 1 Mod. 5. Caſes on 
_ warrants of attorney to enter judgment, 1 Vent. 310. 1 Sa 87. 
ouch judgments are good when entered after the party's dead; 

Kay. 18. Andrew and Sewell. Farreſ. 2. Fuller and Jocelyn; 
i death of the party could be aſſigned for error, what occaſion 

to apply to the court ? it is very remarkable that in all the books 


there cannot be found one inſtance wherever the death of the 


plaintiff or defendant hath been afligned for error, and the 
e F Judgment 
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Lit. Rep. 415. 


1 Rol. Abr. 


769. p. 2. 
Poph. 132. 


Daly 17. S. C. 


11 H. 6. 42. 
Dy. 10. | 
1 Rol. Abr. 
755. 

Cro. Jac. 11. 
Cro. El. 665. 
468. | 


| Cro. Car. 53. 

Sir T. Jones 

187. 

co Ed. 3. 7 

| E 179. 
Cro. EI. 739. 

28 Aſſiſ. 17. 


1 Bulft, 161, 


3 Salk. 213. 


280. | 
1 Rol. Ab, 


883. J. 4. N 


Caſes touch. 


ing Fines, 


71. 
S Salk. 168. 
Cxo. El. 468. 
2 Mod. 180. 
Farreſ. 2. 


Cro. 2 521, 


judg nent thereupon reverſed for that error; where it appears 


by che record (as in this caſe) that any of the parties appeared 
on ſuch a day, the death of ſuch a party before that day can- 


not be aſſigned for error, becauſe contrary to the record; in 
the caſe of Plummer and Webb & al, in debt on a bond non eff 


faftum was pleaded ; Webb, one of the defendants, died be- 
fore niſi prius ; error was brought, and it was held by this 


court, that the death of the ſaid defendant before niſi prius 


was not aſſignable for error; Ld. Raym. 1414. another caſe 


like this, it appears by the record that Alathea was living, 


or ſhe could not have appeared by her attorney; and there 
can be no inconveniency in making the record good, for the 
recovery was actually paſſed at bar before the death of 
Althea. _ "4 | Es 3 3 
Rol. A. 783. p. 15, 16. 17. 19 Aſſiſ. p. 8. Bro. Error. 1. 7. Vide Dan- 
vers, 1 Rol. Rep. 301. Dy. 201. Skin. 39. Raym. 463. 2 Sho W. 
173. 3 Mond. 249. | | £ | DT Tie” cn, 


If the aſſignment of error in this caſe be the contrary to 


' the record, the finding of the jury is alſo contrary to it, and 


therefore void, according to 11 H. 6. 42. for the record ſays 
that all the parties appeared in Cro. Aſcen fon Domini. | 


The nature of this judgment of departure in contempt of 
the court; it ſuppoſes that the common vouchee aſked leave 


to go out of court; upon this imparlance he leaves the reſt 


of the parties in court; the demandant might go out for a mi- 
nute and return again into court, and when he came he might 
aſk, where is the vouchee that I may demand againſt him; who 
being gone out upon a general imparlance et nemy al jour 


prefix, car Ia ſur ſon default judgment final ſerra done quia re- 


ceſfit in contemptum cur, car ſur general imparlance le common 
vouchee ad impris ſur luy deſire touts foits priſt a defender ſon 
droit, fet autrement eft ſur imparlance pris al jour certain, lou 
petit cape tantum duit aver eftre agardr. Yelv. 211. 5 


Whether this judgment appears by the verdict to be errone- 


- ous? the ſummons is awarded to be returnable in Cro. Ac. 
then the record goes on and fays, at which day came the de- 


mandant and tenant, and the vouchees being ſummoned like- 


wiſe came and vouched over; now if the word Before had 


been put inſtead of 7, this had been a good recovery without 


doubt, for the vouchee might not be ſummoned and yet might 


appear well enough by law, the vouchee might be ſtanding 


near the court and hear what was tranſacting there between 
the demandant and tenant, and might hear himſelf vouched 


and a ſummons awarded, and thereupon might ſpeak to an at- 


 rorney then in court, Sir, do you take care of this cauſe for 


me, and appear for me now. 


Whether therefore Alathea might not ippear before the 


ſummons, and if fo, whether ſhe did or not? the time of ap- 


pearance 


— 
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pearance is not triable by the country /et per record coram les 
Juſtices, 2 Roll Abr. 574. p. 1. And nothing is more com- 
mon than io file warrants of attorney 12 months after the judg- Manning and 
ment, and the time when filed is not aſſignable for error; and Brook. Hil. 
ia Hil. term. 4 Geo. 2. Manning and Brook in B. R. fo held, it 40.2. 
was an action on the caſe, interlocutory judgment was of | 
Eaſter term, final judgment of Trinity term, warrants for both 2 Bulſ. 114. 
parties were returned as filed of Trinity term; objected, that 1 Salk. $8. 
the defendant was out of court upon the interlocutory judg- Stat. 23 Ehz. 
ment, and therefore the warrants ought to have been of Zafter © 3 ſec. 2, 5. 
term; but held, that by the common law warrants of attorney 
may be filed after judgment, and fo the judgment was affirm- 
ed. The power to make attornies out of court is given by 
ſtatue, and the common law was, that attornies ſhould be ap- 
pointed in court actually preſent; the far. of Garliſie, 15 
Ed. 2. firſt gave the ded. pot. to take warrants of attorney out, Lev. 130. 
of court; but that ſtatute is only directory, and at the diſcre- 1 Sid. 213. 
tion of the court. Ray. 70, 1. and according to 1 Lev. 130. 1 Keb. 748. 
the vouchee might come in before the ſummons and make an Fits Voucher 
attorney; and in Sid. 213 it is ſaid the vouchee may come in by 27. 
himſelf or attorney, though there be no proceſs, and the appear- 
ance is not to the writ of ſummons but to the ſuit, the ded. pot. and 
warrant. of attorney give no power to appear on the morrow 
of the aſcenſion, but only ad lucrand wel. perdend” in placito 
.terr@ : in a common ſuit, defendant may appear before the re- 
turn of the capias, and then the capias is out of the caſe, 
ſor the appearance is to the ſuit, and not to the capias; and not- 
withſtanding this the judgment is of the firſt day of the term: 
if therefore the vouchees might legally appear before the ſum- 
mons, and they could not appear at the day, (in Cro. A/C) = 
what muſt be the import of this warrant of attorney; ſurely | | 
it muſt be, that they did appear before, and the plaintiff in er- 
ror cannot aver againſt ti, 5 


W 


"9 
e 22 


Ihe judgment in this recovery ſhall have relation to the firſt gy. 166. 
day of the term, the general intendment of the law js, that Viner's Ab. 
every judgment has relation to the firſt day of the term; the Relation. 
reaſon js, becauſe the court cannot determine every ſuitor*s 3 Salk. 230. 

cCaſe in one day, and term and vacation are as one day, and S 8 

judgment ſhall have relation to the firſt day, unleſs there be a Hetley 2. 

memorandum entered on the roll to che contrary ; if a writ be Hutt. gg. 

brought againſt two execuiors, and abate by the death of one, 1 Bulf 35. 
and plaintiff ſues out a new original by journeys accounts, all — "Ih 3 
the proceedings relate to the teſts of the firſt original ſo as to ,*; 2 

bind the affets. In Smith and Rayden, Mich. 12 Geo. 1. B. R. 6 Rep. 10. 
the court ordered a ſpecial memorandum io be made, in order — 3 


* 


do give the party leave to plead a tende. e. 
As to continuances, there are ſeveral diſtinctions: 


1. Between the commencement of the ſuit, and the conti- 
nuance. of it. N e 7——w ne Be- 
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Spelman 96. 


'2 Lutw. 1142, 


742, 1177» 

Hil. 3 Geo. 
Stonehouſe 
and Mullins. 


Price and © 
Kendrick, 


Ber nardiſt. 


"AA Rep. LT 6. 
Heydon's 


caſe. 

Kelw. 56. b. 
3 Lev. 191. 

2 Vern. 551. 
3 Peere Wms. 
91, 41, 90. 

9 Rep. 
Raym. 161. 


Piggot 169. 
1 Leon, 86. 
Paſ. 32 Eliz. 
Paſ. 12 Jac. 


Lee .. 


Latch 92. 


2 Between the continuance of proceſs, and of the plea. 


3. Betweeen the continuance df plea from term to term, and 


from one return to another. This court has no jui iſdiction till 
filing the bill, the proceſs is only collateral; I know of no in- 
ſtance of the continuance of a plea from one return to another 
in the ſame term. In the caſe of Martyn and Wywbourn, Hil. 
8 Geo. 1, action on S. S. contract and demurter joined in Mich. 
8 Geo. upon the iſt day of Hilary term, defendant pleaded 
puis dar rein continuance, that the contract was not regiſtered, 


which by the act of parliament was to be regiſtered on or before 
the iſt of Nowember ; the plea was, that after the laſt day of 


Mich term, and before the iſt of Hil. following, plaintiff en- 
tered continuances in Mich. term fiom day to day, fo that this 
plea was not after the laſt continuance ; the court being moved 
to ſtrike out theſe continuances, declared them to be con- 


trary to law, and parties are not to be haraſſed from day to 


day, but continuances muſt be from term to term. In Paſ. 
15 Geo. 2. B. R. elegit, or ſci. fa. againſt tertenants, judgment 


- recovered on ſuch a day, which was in the middle of Eaſter 
term; tertenants craved oyer, and on demurrer it was held 


good, and judgment for plaintiff, though it was objected it was | 
not the fame judgment, becauſe in the middle of the term. 

If no continuance at all be entered from one term to another, 
yet if the parties appear the plea is continued, as in Dobſon 
and Dobſon B. R upon error in dower upon a judgment by de- 

fault there was entered on the record ſummon, c. it did 
not appear whether there was any continuance, ſo objeQted, 


that for that cauſe it was error; but anſwered per cur* that 


there needs no ſuch entry, for the appearance of the parties at 
the day, was a continuance in law. If the continuance of the 
day be immaterial, as appears by Kelw. it is; what then fays 
the ſtat. 23 Elizg. No recovery ſhall be, &c. what is this but 


a nuſtake ot the clerk in writing at inſtead of before. 


It is objected that rules of court divide the term, rules are 
not records, only remembrances, not entered on the rolls of the 
court. c | e | 1 8 | N 2 15 


Skinner's reply; It is agreed common recoveries are favour- 


ed, that the death of party is a countermand of the power of 


attorney; but it is objected ſuch countermand cannot be aſſign- 
ed for error. My brother calls for a caſe; Trevilock and 
Harwiy, Trin. 5 Ges. 2. B. R. rot. 5 56. is in point againſt 
him; here is the record in my hand, my brother Belfield 
_—_— me he was for the defendant in error, ſo it did not 
paſs ſub filentio for old Mr. Agar was on the other fide; Alathea 
could not appear before the ſummons. 1 Leen. 86. and the 
jury have found ſhe died 10th of May, ſo ſhe could not ap- 
pear ; my brother objected that caſe is not law, it was the 
clear opinion of all the Judges, and alſo of the prothonotary, 


oft 
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| Wynne. Ad journatur. | 


ö parith of Brill, to marry a poor woman ho was an ideot and 
chargeable to the pariſh of Dorton, by giving Vine ten pounds a poor woman 
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(7 but ſays my brother, the appearance iS not to the ſunimons but - | 
| to the ſuit ; if ſhe had appeared in perſon herſelf, I own that 


would have determined the authority of the attorney, but ſhe 


did not: the very entry of continuances deſtroys the relation to 
the iſt day of term; and if the party could not appear till the 


return of the ſummons, then the word at is right. V ynne and 50 


Anonymous. 


NR. Benne moved to diſcharge a rule for changing the Venue cannot 
venue from London to Kent, the action being upon a be changed in 
| action on a note 


promiſory note; but refuſed per cur”, although he cited ſeveral {hand 
| cafes in the Common Pleas where it had been done, aud bid 


him ſearch precedents in this court. 
| Rex verſus Watſon & al", 
A N information was granted againſt the defendants for pro- Information 


' curing one Vine a ſoldier, who had a ſettlement in the 8*i9f overſeers 
for procuring a 


ſoldier to marry 


and a fat hog for marrying her, whereby ſhe and her child be- chargeable to the 


Bucks, - 


| bringing error. 


8 came chargeable to Brill; Per Lee Ch. Juſtice, Wright and patiſh, 


Denniſon, abſente Chapple : NM. Pilfxorth who moved it, faid he 
remembered a like caſe which himſelf moved in Hil. 1735. and 
there the court granted an information. Rex v. Wation and 
Perrot, overſeers of the poor of the pariſh of Dorton in Com, 


Gabe wa tw 


TUDGMENT was recovered againſt deſendant a bank- Bankrupt get: 55 


rupt in the Palace Court for a debt owing before the bank- ting his certifj- 
ruptcy, and defendant not being able to obtain his certificate cate after judg- | 
before the ſaid judgment, had no opportunity of pleading it, Pen Nall by 

c ; #4 . , iſcharged on 

therefore to gain time and ſuſpend execution, defendant brought motion... -- 
error in the King's-Bench, and judgment was thereon affirmed, _ 
whereupon he rendred himſelf in cuſtod mar, and now having 
obtained his certificate, moved fer Mr. Benne that he might be 


diſcharged upon the fart. 5 Geo. 2. ſec 13. which was read. 


Cauſe ſhewn by Floyd and Stracey ; but per tot” cur', defendant 

is diſcharged by the ſtatute two ways, either by pleading his 

certificate if in time, or by applying to a Judge (after his certi- 

ficate obtained) after judgment; though colts have been incur- | | 
red after the bankruptcy, yet thoſe and the debt are conſidered Stat. H. 7, as to 
only as one debt, and execution could not be prevented but by coſts, | 


ir 


— — ' 7 g : 5 den | — . r . 8 
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Wynne verſus Wynne, B. R. 


| ; # E E Ch. Juſtice delivered the unanimous opinion of the 
court, and made three points in this caſe: | . 


Ante. poſt. x ft, Whether the death of Alathea, one of the vouchees be- 


fore judgment, be error ? 


Vouchee dies 24, Suppoſing it be error, yet whether by conſtruction of 
before the re- law this judgment ſhall not have relation to the firſt day of the 


turn of the writ term, and whether the court will not intend the appearance of 


ef ſummons, the 


recovery is er- the vouchee gratis, and have no regard to the day given on the 
neus. return of the ſummons? | 1 


3d, Whether the plaintiff in error be not eſtopped to aſſign 


the death of the vouchee to be on the ioth of May before judg- | 


ment, when it appears upon the face of the record that ſhe ap- 
peared by attorney at the return of the ſummons, wiz. 16 of 


And we are all clearly of opinion with the plaintiff in error 
in this caſe, that the death of the vouchee before judgment is 
error; and 2dly, That the judgment cannot be made good by 
relation to the firſt day of the term; and 3dly, That the death 

of the vouchee is a collateral matter and not contrary to the re- 
cord, and therefore the plaintiff is not eſtopped to aſſign it for 
error, 3 t N 


As to the firſt point, aide F. NV. B. printed 1718. fo. 45. | 


letter B. 2 Inſt. 240. and that the vouchee is conſidered as te- 
| nant, vide Bro. tit. error 51, 131. B. 491. Co. Lit. 265. 
Hob, 225. It was ſaid by defendant's counfel at the bar that 
this was not aſſignable for error, and for that purpoſe were 
cited 18 Ed. 3, 36, 38. 2 In. 245. But that the death of the 
vouchee does not abate the writ, wide Fenkins 179. Theol, 
Digeſt. lib. 12. c. 3. 2 Rol. Abr. 764. P. 2. 20 H. 7. fo. 10. 
That a remainder man may, as in this caſe, bring error to 


reverſe 


C- 
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4, we are all of opinion we muſt give judgment according 


to what appears to us upon the face of the record: now it ap- 


pears that there was a writ of ſummons, and that all that was 
done by Alathea the vouchee was done by her Attorney, and 


W where there is a ſummons, the conſtant utage and rule of Jaw 


is for the vouchee to appear by Attorney. 1 Leo. 86, 291. the 
appearance therefore by the vouchee, as ſtated on the record, 
is right, as it ought to be by law; it would therefore be ver 

ſtrange for the court to ſuppoſe any other appearance when this 
is ſtrictly right according to law, which is upon day given, vis, 
the return of the ſummons, at which day we are clear of opi- 
nion this judgment was given by the C. B. upon this record. 


When a vouchee.appears in perſon at the return of the writ of 
entry, then the judgment is upon the return day of the writ of 
entry: but the writ of ſummons in the caſe at bar is the fiſt 


procefs as to the vouchee ; as to what has been ſaid about re- 
lation and continuances it is all out of the cafe. . 


zah, It has been urged that the death of the vouchee is con- 
trary to the record, and therefore the plaintiff is eſtopped to 
aſſign it for error; and for that purpoſe has been cited 
10 H. 7. 21. Rel. Ab. 86. 11 H. 6. 42. 50 Ed. 3.7. Cro. 
Fac. 11. Telv. 33. The rule of eſtoppels is (to be ſure) that 
a man ſhall never be received to alledge any thing for error that 
is contrary to the record, but we are all clear that, in this caſe, 
the death of the vouchee is not contrary to, but a matter col- 
lateral to the record, and properly aſſigned and triable per pars, 
4 Co. 7. for all that the record ſays, is, that the vouchee came 
by her attorney; it does not ſay any thing of her actual exiſt- 
ence at that time, but puts a matter in iſſue properly triable by 
the country: If an infant vouchee appear in 8 


judgment was reſpited till application ſhould be made to C. B. 


to try to make the recovery right, by ſome alteration. 2, What 


alteration? 


Bradley 


reverie a common recovery, Cro. El. 739. Holland and Danſey, Piggott 169. 


Godbolt 379. 21 H. 6. 29. 2 Jon. 182. | 


ol n, infancy cr. 
muſt be tried by inſpection only, and during his nonage he may mn {oy 


have error to reverſe the recovery. Appearance in perſon and Carth. 
by attorney are very different, vide 1 Sid. 322, 392. 4 Rep. 71. Hil. 7 
1 Lev. 80. 1 Sid. 93. Ray. 59. And Ch. Juſtice concluded 
with a ſaying of Hpbam. fo. 23. That groſs abſurdities ought 
not to be admitted in recoveries; and was going to pronounce 1418. this laſt 


judgment of reverſal, but upon the motion of Sir John Strange, caſe does not 
.contrah& Wu] 


2 Ld. Raym. 
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Bradley verſus Wyndham Sheriff of Hampſhire, B. R. 
| A rt fetifa- ACTION for a- falſe return of a fieri facias ; defendant le 
Etas executed pleaded Not Guilty, and at the trial the plaintiff proved | b 
| 1 *, her judgment and fieri facias, and nulla bona thereupon return | 1 
| the fir of ano. ed; it was alſo proved that one Y/hitehall was made ſpecial tl 
ther executes bailiff, and that the warrant upon the fe. fa. was directed to * 
afterwards thall him, Richard Harriſon and another; that one Swanton the t 
ſtand and be pre- plaintiff's attorney was preſent at the time of executing it, and 
| my _— — ordered Whitehall to uſe the defendant Crop in that action b 
perly left oo * kindly,” and not to take any of his houſehold goods, for that | 
vg Crop's landlord, one Earl, would ſoon be in the country and 
pay the debt; fo Harriſon the bailiff rode round the farm and © 
grounds and ſaid. ] ſeize all this corn and cattle,” (and took . 
2 account thereof) for the uſe of the plaintiff; this fieri fa- Mi © 
c1as was teſted the 11th of May, and executed the 14th of the 
ſame month 1742. in the manner mentioned. —\ _ 
Afterwards on the 2oth of May, 1742. Earl, Crop's land- 


| lord, to whom he was alſo indebted upon a judgment, ſued out 
a Feri facias thereupon, and the ſheriff's bailiffs not being in 
poſſeſſion of Crop's goods, nor having left any body for them, 
as was proved, Ear got his execution executed; and there was 
no proof that Earl promiſed to pay the plaintiff; it was left to 
the jury upon this evidence, whether the execution that firſt 
came into Crop's houſe was intended to be, or was really exe- 
tuted; and the jury thought it was not, and gave a verdict for 
the ſheriff. Mr. Henley now moved to ſet aſide the verdict; 
but per totam curiam, the Judge (Burnet) very rightly left the 
niatter to the jury, and there is not the leaſt foundation for a 
new trial, for the jury have deterinined the firſt execution frau- 
dulent, 1 Salk. 320. Carth. 419. S. C. 5 Med. 37 5. 1 Ld. 
Raym. 251. Ze | 5 | 


n R 


Barber verſus Dixon. B. R. 
Atuftom foo SPECIAL action upon the caſe, that whereas the plaintiff 
one commoner eis ſeiſed of the reQory impropriate of A, and has a right } 
to incloſe againſt of common in a certain field containing 110000 acres, and that 
another is good. the defendant incloſed part of that field, whereby the plaintiff 
could not enjoy his common in fo ample and beneficial, a 
manner as he before had enjoyed the fame, to the plaintiff's da- 
mage. 5 8 | 7 3 


The 


r Ne. 


* err 


—— 


The defendant pleaded two pleas, firſt the general iſſue not Where ſeveral 
guilty, ſecondly, a ſpecial juſtification in bar that he was poſ- 3 e 0 
feſſed of certain land in the ſaid common field, and that it had them * ran 


_ been a cuſtom time out of mind, for all thoſe who had any for the defendagt 
um. lands in the ſaid field to incloſe as much thereof 4 libitum as he ſhall haze 8 
cial they pleaſed, and that the defendant by virtue of his poſſeſſion, general verdig, 
| to and of the cuſtom incloſed ; the plaintiff replies and traverſes , 

the the cuſtom to incloſe, and thereupon the iſſue is joined, | | 

_ This cauſe was tried at Hertford ſummer aſſizes 1742. before 

that Baron Reynolds, who reported that the defendant upon the Not 

and guilty put the plaintiff upon proving his declaration, which he 

and did very ſatisfactorily, and then the defendant proved his ples 

ok: MY in bar as fully, and thereupon the jury found à verdict for tag | 

fa- 8 defendant generally, _ „ | 

28 And now it was moved for a new trial; fiſt, becauſe the 


plaintiff ought to have had a verdi& upon the iſſue of Nor 
uilty ; and 2dly, That this is a bad cuſtom. But it was re- 
Plves per totam curiam, if there are ſeveral pleas pleaded, each 
of which goes to the whole declaration, and any one of thenz 
be proved, which abſolutely deſtroys the plaintiff's action, a 


5 genera] verdict for the defendant, as in the preſent caſe, is yery 

to right. 00000 e _ 

_ And 2dly, per totam curiam, this is a very good cuſtom, and 

5 is in the nature of ſhack, and the ſreeholders under ſuch a cuſ- 

F tom as this may well incloſe one againſt another; and this is ex- : 

bh actly like Sir Mile's Corbet's caſe. 7 Rep. 5, | . 

85 EK was alſo ſaid by Lee C. 5 and Deniſon J. and not denied in aRions 2998 


„ by the other two Judges, that in an action upon the caſe, as the caſe any 
this is, this cuſtom might have been given in evidence upon the tbing may bs 
general iſſue, for it proves the defendant not guilty of the 3 | 
gravamen laid in the plaintiff's declaration, and a defendant in ngral ifgue, oe 

an action on the caſe may give in evidence any matter that de- which will de- 
ſtroys the aryl. action; but that in action of treſpaſs wi & Rrov the plaige 

Arnis the ſpecial matter muſt be pleaded, and there the defend- tif dien, 

ant muſt confeſs and avoid; but in an action upon the caſe it is 
otherwiſe. Cited pro def. 1 Ld. Raym, Kent v. Wright, 

2 Med. 274. Cro. Car. 432. Pro quer, 2 Mod. 104 9 Fes. 
Alkred's caſe. 1 Roll. Abr. 239. 2 Rell. Abr. 683. p. 1. New 


itil refuſed, and judgment pro def” = 


Gomez 


„ 5 Hilary Term 17 Geo. 2. 1743. 


Gomez ſerra verſus Berkley. B. R. 5 


| V : F ne) 
| 4 HIS was an Action upon a promiſory note of 130/. for ma 
1 Tae to value received, as: e by defendant to Colliſon and ing 


B. or order for Lambert, or order, and by them indorſed to the plaintiff ; upon 
| value received, n aſſumpſit, this cauſe came on to be tried at Guildhall, when | 
B. pays it rn the caſe upon the evidence appeared to be thus, vis. That this 
8 peo "ia note was drawn by Berkley, and paid away to the plaintiff by 
and pays C. the Colliſon and Co. that afterwards Collin ſon and Co. took it back 
value, after warde again, and paid the plaintiff his money for it; that after this, 
B. pays it to C. the plaintiff ſold goods te Collinſon and Co. who a ſecond time 
w w— gave the plaintiff the ſame note for payment thereof; and after - 
— an an wards Collinſon and Co. failing, the plaintiff brought this action 
c ction againſt A. againſt the drawer; and the jury gave a verdict for the defend- 
the drawer, and ant, becauſe the note had been once taken up and paid: and 
the jury find for no it was moved for a new trial, becauſe this is a note for va- 
ee man . lue received, and there was no evidence whatever that the 
was once taken Pl-intiff knew of any tranſaction between the defendant and 
wp and paid; but Coll:nſ9n and Co. or whether this was a lent note by the defend 
the court grant- ant to them; for it appeared to the plaintiff that the defendant 
ed a ne trial. Mas ſtill liable to Collinſon and Lambert, when they paid the 
_ plaintiff this note a ſecond time, and the plaintiff ought to ſtand. 
in their place; and ſo it was held, and a new trial was granted 
per totam curiam. | | | Ns 


a = 4 


Hull verfus Pitficld, B. R. 


If the drawer of C; ASE upon a promiſory note dated the 13th of Decem- 

note be ſued by ber 1737. drawn by Robert Scraiflon, whereby he pro- 
the indorſee, tes to pay Pitfieid, or order, the ſum of 200). fix months 

. oe after date for value received; this note was indorſed by Pitfield 

| the debt hg to the plaintiff, who has brought this action againſt him as in- 
coſts, this abſo- dorſer; Upon the general iſſue this cauſe came on to be tried 

| hutely diſcharges at Guildhall, before Lee Ch. Juſtice, when this caſe was made 
theindorfer, as for the opinion of the court, vis. That ſome time before the 
week five preſent action was commenced, Hull the plaintiff brought an 


* 


had paid off the action againſt Scraſſion the drawer of the note, who gave ſpe- 


2 I —_—y wes « ah 


| note. cial bail; that Hull recovered interlocutory judgment in that 
action agriaft 8craiſton, that thereupon Scott and Ward, who 
Were his bail, paid- off the debt and cofts to Hull, which 
amounted to 2200. 155. That thereupon the plaintiff executed 
an inſtrument between the plaintiff of the one part, and Scott 
and Ward of the other part, reciting the note, and that the 
plaintiff had recovered-interlocutory judgment againſt Scraiſton 
thereupon, and reciting that they the ſaid Scott and Ward had 
purchated the note, and paid the faid 200/ and coſts, and in 
conſideration thereof the plaintiff aſſigned over to them the note 
and the interlocutory judgment, with power of attorney to 
| En ee oo ns F make 


"27 * 
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make uſe of her (the plaintiff's) name to ſue the indorter, and | 
| covenants in the common manner, not to do any act o 
| hinder Scott and Ward: the bail from recovering the mo- 


ney upon the note. It was alſo ftated in the caſe in what 
manner the note was given, which was thus: Scraiſion want- 


or | 

d ing money draws the note payable to Pitfield or order, who, 
n upon Scraiſten's applying to him, Jent him his name (as it is 
en called) that is to ſay Pitfield indorſed the note, which being 
is done Scraifton and Pitfeld took the note, and applied to one 


Ruſſell, agent for the plaintiff, to let Scraiſton have money for 
this note, who thereupon lent Scraiſton 1871. 185. 


This caſe was twice argued at the bar; firſt, in Eaſier term 
laſt, by Serjeant Urlin, Recorder of London, for the plainuff, 
and Serjeant Eyre for the defendant, and in this term by 
Mr. Clive for the plaintiff, and Serjeant Agar for the defendant, 


= Two queſtions were made; 1/7, Whether this note be not 

void by the ſtatute of uſury; and 2dly, If it be not void, whe- 
ther - plaintiff can have this action againſt the indorſer, the 

bail for the drawer in the former action having actually paid the 

| debt due upon the note and coſts to Hull, 1 b 


„ d a. Rod 


As to the firſt queſtion, the court ſaid there was no occaſion 
to give any opinion, but they all declared they were ſtrongly _ 
inclined to think that the note was void by the ſtatute of uſury; 
and the reaſon they gave for being to inclined was, that it ſeem» 
ed by the ſtate of the caſe that Pirfie/d was privy to the contract 
between * the plaintiff's agent and Scraiſton, and that it 
ſeemed as if Pitfield and Scraiſton were to be conſidered toge- 
ther as creating a joint ſecurity to the plaintiff, for it appears by 
the ſtate of the caſe, that Pirfield, Scraiſton, and Ruſſell the 
plaintiff's agent, were all preſent at the time of the tranſaction 
of giving the note. . 1 Wo | 


As to the ſecond queſtion, the court were unanimous that 
the payment of the money to the plaintiff by the bail, for the 
drawer, was the ſame thing as if the drawer himſelf had paid 
it, and that the note was thereby abſolutely diſcharged and ſa- 
tisfied; and that what is laid down by Holt in Hill v. Leauis, 
1 Salk. 132. is good law, wis. That by law generally every 
indorſer is always liable as the firſt dra wer, and cannot be dit- 
charged without an actual payment, and is not diſcharged by 
the acceptance of the bill (or note) by the indorſee; but by the 
cuſtom this is reſtrained, vis. The acceptance is intended to be The indorſee 
upon this agreement, /cilicer, That the indorſee will receive it muft endeavour 
of the firſt drawer, if he can, and if he cannot, then that the to receive the 
indorſer will anſwer it; as if the firſt drawer be inſolvent at the eee _ 
time of the indorſement, or upon demand refuſes to pay it, or dan reſort ro the 
cannot be found; and the indorſer is not diſcharged without jnderfer, 
i, : N | actual = 
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actual payment, until there is ſome neglect or default in the 


indorlee as if he does not endeavour to receive the money in 
convenient time, and then the firſt drawer becomes inſolvent. 


„ 


— 


And the court reſolved in the caſe at bar, that the indorſer | 
of a note is only a warranter thereof that the drawer will pay 
it, and if he does not that the indorſer will; and that it is the 

| ſame thing whether the drawer himſelf paid the money or his 

2 Stra. 745. friend, as the bail did in this caſe; and Kellock v. Robinſon, Hil. 
13 Geo. was cited by Lee C. J. and Deniſon, and not denied by 

If the indoree the other two Judges, which was an action by the indorſee of 
—— + cameo a note againſt the. indorſer; and it appearing that the plaintiff 
the money upon after the indorſement had received of the drawer ſome part of 
« note of the the money due upon the note, Eyre Ch. Juſtice at Guildhall 
drawer, the in- held, that the indorſee had thereby taken upon himſelf to give 


dorſor is diſ. the drawer credit for the whole, and had diſcharged the in- 


charged, dorſer abſolutely : and the plaintiff in that caſe was nonſuited. 


Judgment for the Defendant, and the poſtea ordered to be deli- 
vered to him, and to have coſts of a nonfuit. 


Faſter Term 


17 Geo. 2. 1744. 


John Leyburn Witham, Eſq; Plaintiff in Error, 
and George Lewis, on the Demiſe of Edward 
Earl of Derby, Defendant in Error. | 


| G EORGE Levis brought an ejectment in the King's Bench 
F for 500 acres of land, 50 acres of meadow, 400 acres of 
paſture, 600 acres of wood and 500 acres of moſs with the ap- 
pPurtenances in Witherflack in the county of Weſtmorland, upon 
a leaſe made by Edward Earl of Derby aforeſaid to George Lewis 

on the 19th day of January in the 12th year of his preſent Ma- 

- Jeſty for ſeven years from the 18th day of the ſame month of 
January; upon the iſſue of Not guilty, this cauſe was tried at 
Appleby, and the jury found a ſpecial verdict te the effect fol- 
— ß . ga 
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„ 45 Eaſter Term 17 
f hat King Henry the 7th being ſeiſed in fee of the premiſles 
in queſtion, on the 26th of February in the qth year of his 


* 
7 
PR": 


reign, reciting, that whereas the ſaid King on the 27th day of 
October in the firſt year of his reign, had created Thomas then 
Earl of Derby, late Lord Stanley. for divers his ſervices to the 
faid King done, Earl of Derby, to be Earl of Derby, to him and 
the heirs male of his body, and that he might honourably 
maintain his ſtate. and dignity of Earl of Derby, the ſaid King 
had given and granted to him and his heirs 200 per ann, out 
of the vicontiel rents of the county of Nottingham and Derby; 
and reciting, that whereas the faid Earl of Derby had releaſed to 
the King the faid yearly annuity, therefore he the faid King, for 
the more honourable ſupport and maintenance of the ſtate and 
dignity of the ſaid Earl of Derby, gave and granted the 
manor of Witherſlack, and the lands in the declaration men- 
tioned, to the ſaid Thomas Earl of Derby and the heirs male of 
his body, who entered and became ſeiſed thereof. 


” That Thomas Earl of Derby had iſſue George Lord Strange, 
| who died in the life-time'of his father, but left iſſue Thomas 
his eldeſt ſon : that Thomas Earl of Derby died feiſed, and that 
8 TWbomas his grandſon, after his death, entred and was ſeiſed 
JC%%%%%VCCC0ò VVG TN eee tu 4” 


That Thomas the grandſon being ſo ſeiſed in Trinty term, 
anno 5 Hen. 8. ſuffered a recovery with ſingle voucher, wherein 
James biſhop of Eꝶ and others e e impleaded the ſaid 
Thomas Earl of Derby, and demanded the premiſſes in queſtion 
againſt the ſaid Earl, whereupon it was adjudged that the ſaid 
demandants ſhould recover ſeiſin of the premiſſes againſt the 
faid Earl, tc. prout the exemplification of the record of the ſaid 

recovery to them produced in evidence; and then they find that 
| 2 the ſaid recovery ſo as aforeſaid proſecuted and had, the 
aid Thomas Earl of Derby entered into the ſaid premiſſes and 
was ſeiſed thereof. e DEL 
(But V. B. The jury do not find that a writ of ſeiſin was 
awarded or ever iſſued, or that the judgment in the recovery 
wad ee 886 
But they next find that Thomas the grandſon being fo ſeiſed 
died, leaving iſſue of his body Edward his eldeſt ſon; who en- 
tred and became ſeiſed of the premiſſes as the law requires. 


That Ed had iflue male of his body Henry bis eldeſt 
ſon, that Edward died ſeiſed, and that Henry entered into and 5 
became ſeiſed of the premiſſes as the law requires. 


| That Henry had iſſue male of bis body Ferdinando his eldeſt | 
fon, and William his ſecond ſon ; that Henry died, and Ferdi- 


Lancaſter for his life, and after his decea | 
third, fourth, fifth, ſixth and ſeventh ſons in tail male, in like 
manner as the lands are limited to Ear] Villiam and his ſons, 
but in none of them is the limitation carried farther than the 


: numdo entred into the premiſſes and became ſeiſed as the law 
requires; that Ferdinando died ſeiſed in the life-time of his 


-, 


brother William without iſſue male of his body, leaving only 
three'daughters, Ann; Frances and Elizabeth. 5 


That William after the death of Terdinando, entred into the ü 


ſeventh ſon. 


Tuben there is a proviſo in the ſtatute that ſaves all rights and 


reverſions in the crown or others in like manner and plight as if 


the ſaid ſtatute had not been made, and alſo faves the rights of 
all other perſons except ſuch as took eſtates by the ſaid act. 


Then the jurors farther find, that Earl Jilliam being fo ſeiſed 


of the premiſſes died ſeiſed, whereupon James his ſon entred by 


virtue of the eſtate limited to him by the ſaid act of parliament. 


That James died ſeiſed thereof, and that Charles his eldeſt ſon 
and heir male entred into the premiſſes and became ſeiſed m_ | 


4 


e to his firſt, ſecond, 


— 


2 


dant in error was lawful or not. 
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T ben they find that Earl Charles by feoffment, bargum and > 
ſale in 1653. and fine with proclamations in Michaelmas term 
1654. and warrantry, for a valuable conſideration ſold the pre- 


miſſes to one John Leyburn, Eſq; and his heirs ; by virtue 
whereof F.hn Leyburn entred and became ſeiſed, and he being 


| fo ſeiſed, on the 19th of Januaty 1679. died ſeiſed of the pre- 
miſſes, and that the ſame deſcended to his ſon Thomas Leyburn. 


Then they find that John Leyburn Witham, the plaintiff in 


error, derives his title to the premiſſes from and under the ſaid 


Thomas Leyburn, and that the faid John Leyburn Witham, and 


all thoſe whoſe eſtate he hath in the premiſſes under the ſaid 
Fobn Leyburn and Thomas Leyburn, were in actual and peace» 
able poſſeſſion of the ſaid premiſſes ever ſince the making of the 
ſaid feoffment, bargain and ſale, and levying the ſaid fine until 
the 17th of January 1738. FL cj N Gy 


5 Then they find that the ſaid Earl Charles died in 169 2. leav- 


ing iſſue William-George-Richard, and James, whereby the ſaid 
Milliam-George- Richard became and was Earl of Derby ; that 
the faid William-George- Richard died in 1502. without iſſue 


male in the life-time of his brother James, who thereby became 


: and was Earl of Derby, and died in 17 35. without iſſue male. 


= Then they find that Sir Edward Stanley of Enſton died in 


1632. without iſſue male. 


Then they find the deſcent of the preſent Earl of Derby 


from Edward Stanley of Bicker taff in the act mentioned, and 
that the preſent Earl of Derby, the leſſor of George Lewvis, is 


heir male of the body of Edward Stanley of Bicker/laff, and 


> alſo heir male of Thomas the firſt Earl of Derby. 


| 2 Then, before the demiſe made to George Lewis, they find an 


actual entry made into the premiſſes by the now Ear] of Derby, 


and then make the general concluſion, whether the Earl had a 
right of entry or not, and refer it to the judgment of the court; 
and if they ſhould be of opinion that he had a right of entry, 
then they find for Lewis the plaintiff below, if not, for the de- 
fendant Leybourn below. 8 . 


At the trial of this cauſe the exemplification of the recovery 


5 Hen. 8. was given in evidence, and at that time no objection 
was made to it; but the only doubt then which occaſioned the 


finding this ſpecial verdi& was, whether the entry of the defen- 


„ Wbich 
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| | 
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| Which depends upon this queſtion, vis. Whether, notwith- 
2 | ſtanding the recovery ſuffered 5 Hen. 8. the feoffment and fine of 
Earl Charles in 1653 and 1654. made a diſcontinuance or not ? . 
for if they did, the entry of the preſent Earl the defendant in 
error was taken away. 8 | V 


But it was inſiſted on behalf the Earl, that the feoffment and 
fine in 1653. did not diſcontinue his remainder, for that the re- 
verſion being ultimately in the crown protected it from ſuch diſ- 

oc SP „0 


in the crown to prevent a diſcontinuance, muſt be a reverſion 
immediately dependant on the eſlate- tail attempted to be diſcon- 
tinued, which this is not; becauſe by the recovery of the 5 
| Hen. 8. the old eſtate-tail was barred, and turned into a fee- 
] ſimple deſcendible to Earl Thomas and his heirs general, as long 
ö as there were heirs male of the ſaid Earl ſubſiſting; and the re- 
verſion thereby left in the crown became only a mere poſſibility 
F of reverter after the determination of ſuch qualified fee, and 
4 _ conſequently not within the protection of 34 f. 8. which ex- 
tended only to eſtates tail then ſubſiſting, which this was not; for 
that /tat. only ſays that no feigned recovery Ay to be had 
againſt tenant in tail of lands, whereof the reverſion or remain- _ 
der at the time of ſuch recovery had ſhall be in the King, ſhall 
bind, Sc. and as to the eſtate-tail created by the ſettlement 
6. confirmed by the fat. 4 Fac. 1. That it was only a partial 
eſtate- tail created out of the fee-ſimple gained by the recovery. 
= | ; Hen. 8. and the reverſion being left in the crown by that flat. 
in the ſame plight as it was before, it was in no fort made de- 
pendant upon or connected with the eſtate-tail then created, but 
| left to depend, as it did before, on the fee-fimple gained by the 
recovery. 5 Hen. 8 which might poſſibly dabfit many gene- 
rations after all the eſtates- tail created by that act were ſpent; 
and that therefore the fine and feoffment of 1653 and 1654. 
made a diſcontinuance of the remainder limited to the preſent 
Earl, as they could not, nor did at all affect the reverſion of the 
crown, betwixt which and the remainder in tail there was no 
privity or dependance. | EE I PS, nate 


; 4 | To which it was anſwered that it did not, becauſe a reverſion 
f 
| 
| 


But upon this point, though argued three ſeveral times before 

the court of B. R. they gave no opinion, for upon arguing the 
caſe, the counſel for the defendant in error raiſed a new objec- 

tion, viz. That no writ of ſeiſin, or entry of the recoverers 

appeared upon the ſpecial verdict, and that as it was not found, 

| it could not be preſumed, and therefore the recovery was nat 
4 good, and of conſequence the entry of the Earl of Derby was 
| awful; and the court of King's Bench being of that opi- 

h 8 mion, 
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nion, gave judgment for Leavis the plaintiff upon that point 


inſiſted by his counſel that the fame is erronecus, and that the 


_ writ of execution, and the execution thereof, though not ex- 


preſsly found by the jurors, ought to have been prefumed for 


theſe reaſons : 


1. From the exemplification of the recovery as found, it's 


antiquity of above 230 years, it's being entred on the rolls, the 


dignity and quality of the parties to it, and a freſh entry of 


Earl Thomasexpreſsly found to be made after ſuch recovery. 


2. From the impoſſibility of any other proof of actual exe- 


cution ; for it is well known that amongſt the rolls of recoveries 


of that and the preceding reigns, the award of the writ of exe- 
cution 1s not entred or indorſed upon one in twenty of them, 
(as has been uſually done of late years) and upon ſearch in the 
proper offices, where the writs of execution themſelves 
ought to be filed, not one of ſuch antient writs is to be met 
with. | ue TE Ee 5 


<5: kecnnls had any objection been made at the time of trial, 


to the recovery upon this matter that no execution appeared to 


be awarded or executed, the Judge of niſi prius it is apprehend- 


ed would and ought to have directed the jury to find the exe- 
cution of it, from the antiquity of the exemplification iiſelf, and 


the poſſeſſion of the Earls of Derby under it; and if ſo, it ſeems 


reaſonable that the courts of law ſhould draw the ſame legal 
_ concluſions, and make the fame reaſonable implications from 
facts themſelves, which they would direct a jury upon their 
" oaths e oioGEnD no oro nn en 


4. From the fale itſelf by Earl Charles in 1653, and the ae- 
quieſcence of his two ſons Earl William-George- Richard, and 


James, ſucceſſively for near fourſcore years together. 


F. From the bad conſequences which may attend this judg- 
ment; for if this doctrine ſhould be eſtabliſhed, that the Judges 


are not to preſume execution at this diſtance of time, it might 


ſhake the titles of great part of the property of this kingdom, 


which probably may depend on the validity of antient re- 
coveries ſuffered before the fat. 34 Hen. 8. for if a jury (for 


any reaſons peculiar to themſelves) ſhould think proper to inſiſt 


upon evidence to ſupport ſuch ancient recoveries, which for the 
reaſons above appears to be impoſſible to be laid before them) 
as no attaint or other remedy againſt them would lie in ſuch 
_ Cale, all property, under theſe circumſtances might be ſubjected 
e e to 


Upon which judgment the plaintiff Leyburn has brought this 


writ of error; and upon the argument it was in the firſt place 
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without any redreſs whatever. 


ment of the King's Bench was affirmed, and a wenire facias de 


* 


arbitrary, and perhaps corrupt determination of a jury 


And 6%), From the length of poſſeſſion tranſmitted from 


anceſtor to heir in the Leybourn family, and ſo expreſsly found 


by the jury in a ſeries of quiet, peaceable and uninterrupted _ 
enjoyment, for the compaſs of near 10a years together. 


But admitting that the court of King's Bench ought not in 
ſtrictneſs of law to have preſumed the writ of execution as the 


jury have not expreſsly found it, yet it was in the 2d place in- 


ſiſted by the counſel for Mr. Witham that this is, at moſt, but 
an imperfe& verdi&, and that therefore no judgment ought to 

have been given thereon, but a wenire facias de novo, that is to 
ſay, a new trial ought to have been awarded and granted, 
which the court of King's Bench, upon a motion for that pur- 
poſe, refuſed ; becauſe they were of opinion that a wenire fa- 
cias de novo can only be granted upon what appears to the 
court upon this record, vis. that unleſs it thereby appears that 
the verdict is ſo imperfect that the court cannot give a complete 


judgment upon it, it would be error to grant a ve. fa. de novo, 
8 Rep. Lovedays caſe; And they were of opinion that it is not 


the verdict but the defendant's title that is imperfect, and they 


could not ſay, from any thing appearing in the verdict, that the 
jury had miſbehaved themſelves, and yet that muſt be the intro- 


duction to a ve. fa. de novo, as they ſaid. 


In anſwer to this it was now ſaid by the counſel for Mr Vi- 
tham that 1½, It was the office of the jury to have found the 
fact of execution one way or the other, and not to have ſub- 
mitted that queſtion to the court, becauſe the court cannot le- 
gally preſume either way, and they have miſbehaved in that 
part of their office, the record therefore ought to be ſent back 
to them to do their duty in this particular. 


And 240, If complete juſtice cannot be done to the parties 
upon this record, it is apprehended a complete judgment cannot 
be given upon it; and the whole merits of this caſe depending 


upon the queſtion, whether execution was awarded or not, as the | 
jury have not with certainty found either way, but ſubmitted it 


as a queſtion to the court; and ſuppoſing the court cannot in 


ſtrictneſs of law preſume there was execution, ſurely they can- 
not determine there was not, when it is more reaſonable to pre- 
ſume the other way; and therefore they prayed the judgment 


might be reyerſed, and that a we, fa. de novo might be awarded, 


But notwithſtanding theſe reaſons and arguments, the judg- 


neva was reſuſed, according to the unanimous opinion of Lord ; 
DE” Ry VF Chancellor 


1 


985 


e . , OS 9 2 


ier. Tem i Geo. j. / 
Chancellor Hardwicke and all the Judges, which was delivered 
to the following effect, by Lord Chief Juſtice Wiles. | 


nion of the Judges: 1/f, Whether ſufficient matter be found by 
the ſpecial verdi& of the court to ſay this recovery as found, found by a 


ther a judgment in a recovery not executed, is of any force or 


- - * e * D — 


* 


Lord Ch. Juſt. Willes : Two queſtions are made for the opi- | 
A recovery 
without ſeiſin awarded or executed, is a good and valid re- ſpecial verdict 


ſeifin given is 


covery. 24, If not, whether by law, a ve. fa. de novo ought without any 
de awarded 5 55 8 


| invalid, and no 
N in N a REED | | bar; and a ve. 
The firſt queſtion naturally produces two others; 1/7, Whe- fa. de novo ſhall 

not be awarded. 
2 Stra. 1185. 


validity? 2dly, If not, whether this verdi& has found ſufficient 8 © 
for the court to intend it? As to the 1/ of theſe queſtions 


there can be no doubt; it is a ſetiled principle that a judgment 
in a recovery not executed has no manner of operation; Shelly's 


caſe, Sir Vm. Jones 10. Judgment in a recovery not executed, Plowd. 44. b. 
will not alter the nature of the eſtate : there is no caſe where 


there is the leaſt inſinuation to the contrary ; this being ſo, let 
us conſider the 24 part of the queſtion, whether execution can 
be preſumed ? the verdict finds the recovery only, not a word 
of any writ of ſeiſin, and there is nothing more ſettled than 


that the court can intend nothing in a ſpecial verdi& but what is 


found by the jury; Hob. 262. (who was as great a man as ever 
lived) expreſsly to this purpoſe ; and there is this very good rea- 
ſon for it, the rule of law would otherwiſe be inverted, for 24 


guæ ſtionem facti non reſpondent judices, ad queſtionem juris non re- 


 Jpondent juratores, 1 Infi. 155 5. therefore we are of opinion 


tnere is not ſufficient matter found upon this verdict to intend 


this a good recovery. The next queſtion then is, whether by 
law a ve. fa. de novo ought to granted; this is a much more 
doubtful queſtion ; I will explain the nature of the we. fa. de novo, 
and that will beſt ſhew the reaſon of our opinion; the counſel 
at the bar endeavoured to confound a we. fa. de novo and a mo- 
tion for a new trial, but they are very different things, they 
agree indeed in ſome things, but they differ in many; they 
agree in this, that a we. fa de novo, muſt be awarded in both, 


and that the court may or may not grant either of them; but 


they differ 10 in this, that a ve. fa. de novo is the ancient pro- 
ceeding of the common law, a new trial is only a new inven- 
tion; the 1½ is as antient as the law, when attaints were in uſe, 
but motions for new trials were introduced in this manner; the 


judgment in attaint was very ſevere, and the puniſhment exceſſive 


hard, and therefore to avoid that ſeverity it was thought better 


to proceed in a milder way, and fo motions for new trials were 


introduced; they likewiſe differ in this reſpe&, that new trials 
are generally granted where a 2 verdict is found. A ve. 
Fa. de nouo upon a ſpecial verdict; but the moſt material dit- 
ference between them is this, that a ve. fa. de novo muſt be 


granted 


. 2 
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granted upon matter appearing upon the record, but a new trial 
may be granted upon things out of it ; if the record be never 
ſo right; if the verdict appear to be contrary to the evidence 


given at the trial; or if it appear the judge has given wrong 


directions, a new trial will be granted; but it is otherwiſe as to 


De. fa. de novo which can only be granted in one or other of 


theſe two caſes; as 1½, If it appear upon the face of the ver- 
dict, that the verdict is ſo imperfe& that no judgment can be 
given upon it; 24/y, Where it appears that the jury ought to 
have found other facts differently, and it cannot be granted in 
any other caſe; the beſt ou explaining theſe rules, will be 


by inſtances, and I will mention two, upon the head of imper- 


fect verdicts; The Mayor and Corporation of Shrewſbury v. Core 
hett Kinaſton, about fix years ago: that was a mandamus, wheres 


upon there were pleadings to iſſue, a ſpecial verdi& was found, 
and error brought, and it was inſiſted that neither upon the ver- 
dict, nor judgment, was there any damages taken, and there- 


fore that it was ſo imperfect that a we. fa. de novo muſt be a- 


warded : the next inſtance was Chalie v. Haſæuell in February or 


March 1740. which was a proſecution for ſelling wine by retail, 
and upon the firſt opening it was found there mutt be a we fa. de 
novo, becauſe of the imperfection of the verdif, the act of 
parliament it was founded upon having particularly mentioned 
retail meaſure, as quart, gallon, Sc. and the verdi& only found 
that he ſold wine by bottles, without taking any notice of the 

meaſures in the ſtatute, which was ſo imperfect, that the court 

could not give any judgment upon it, for no body could pretend 
to ſay of what mealure the bottles were: as to the ſecond head, 
where it appears upon the face of the record itſelf, that the jury 
ought to have found otherwiſe ; I will likewiſe mention two in- 
ſtances, indeed not of ſo high authority as the other caſes, but 
ſuch as are undeniable z the ift is in an action of trover ; if 
the jury find a ſpecial verdi& that the goods were demanded 


of the defendant by the plaintiff, and defendant refuſed to de- 


liver them, a we. fa. de novo ought to go, becauſe the jury have 
found only the evidence of a fact, which they ought to have 
determined, for demand and refuſal are only evidence of a con- 
verſion, and they ought to have found a converſion. The ſe- 


cond inſtance upon this head is, the caſe of the corporation of 


Maidſtone about the year 1738 or 1739 in B. R. there the jury 
found the evidence of a fact, which ſhewed they ought to have 
found the fact itſelf : Now try this caſe by theſe rules; it was not 


contended by the counſel in the argument of this caſe that the pre- 
ſent verdict is imperfect, therefore it is plain there is ſufficient 


found fer the court to give judgment upon; The queſtion therefore 
is, Whether the jury ought to have found otherwiſe; and firſt it 
is ſaid that it is found that after the recovery, Thomas Earl of Derby 
centred and was ſeiſed prout lex poſtulat, and therefore the jury ought 


to have found execution; 240, That the jury have not found the 


Contrary, 
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conirary, that there is no execution ; and 34%, They rely up- 
on the length of time and poſſeſſion; as to the 1ff there is no 
evidence of the execution, not the leaſt proof it, de non exiſten- 
tibus & non apparentibus eadem eſt ratio, the caſe of Aaubery 
and Bridgewater, Sir M. Jones 10. is a much ſtronger caſe than 
this; there it was pleaded that Thomas entered ſecundum recu= 
peration pred, fc, and held that this was bad; much leſs. 
will this finding do, which is only, that he entered after the re- 
covery ſo as aforeſaid had; beſides, it is plain he did not en- 
ter by virtue of the writ of ſeiſin, for the recoverer is to hays 
the writ of ſeiſin; this was before the ſtatute of uſes, and he 
would have had only a truſt and no legal eftate ; as to the 24 
objection there is much leſs weight in had for to ſay that the 
Jury ought to have found expreſsly the contrary, that there aras 
no execution, would be to ſay they ſhould find a negatiye, 
which. in my opinion, they cannot do in any caſe; to men- 
tion caſes out of the books upon this head, would be rather 
to confound than to explain; but the better authorities agree 
they cannot, Hob. 262. The caſe of Duncombe v. Wing field 
is expreſs that it would be againſt ſenſe to enforce a jury to 
find a negative of hat, that is not preſumed except it be 
found; it is a maxim in divinity, that 113 man tells any thing 
ever ſo true, if he does not know it to be true at the time he 
tells it, jt is a lie; how then can the jury ſay it was not exe- 
cuted when there was no evidence of it ; and as they haye 
found this recovery, the preſumption is that it was not proyed 
there was any ſeiſin; the 3d point inſiſted on is the length of 
time and poſſeſſion; it is hard to ſay how this came about that 
they were permitted to continue ſo long in poſſeſſion, perhaps 
it might be owing to the ſame reaſon which has occationed 
this recovery being found in this manner, the point might not 
be thought of at all; I am yery doubtſul of this, and give 
no opinion; for theſe reaſons we are all of opinion that this 
caſe does not come within any of the rules for granting we. fa. 
de nowo ; but confider the circumſtances of this caſe, in the 
_ firſt place this judgment js not concluſive, no harm done, the 
plaintiff in error may bring a new ejectment; upon this foun- 
dation there are many caſes where new trials have been refuſ- 
ed: but it is ſaid, the defendant is poor, hat will have no in- 
fluence upon the judgment of the court, in a matter of law; 
2dly, As far as you can you will look to the final right and 
_ Juſtice of the caſe, there is not any pretence of right; plain- 
liff in error claims under a fine of 1653, a diſcontinuance does 
not give a man a right, ſo that if there be any hardſhip in the 
caſe it is upon the family of Lord Derby, who have been thus 
long kept out of the poſſeſſion of this eſtate, which #7ham's 
anceſtor gave only t3o/. for; this being fo, it is a reaſon for 
refuſing a new trial. Salk. 644. no new trial againſt the equity 
of the caſe 646, 647. new trial refuſed for omiſſion of the 
party, becauſe an honeſt debt, if a ceſtui que truſt being an gjeR- 
ment againſt a wrong-doer, and the jury find for him, the court 
will not ſet it aſide, becauſe of the final juſtice of the caſe. | 
„„ 5 Cay hill 
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Cayhill ver/us F itzgerald. 85 B. R. | 


E 8 caſe was this term argued again by ſerjeant Draper 
for the defendant, and Hume the King's counſel for the 
plaintiff, when two objections were made to the award, by 
Draper, i ſt, That it was not of the matter ſubmitted ; and 
2ely, That it was not mutual between the parties, as in the 

former argument, ante 28. and now the court gave judgment 
for the plaintiff, and held the award good in both theſe points. 


Lee Chief Juſtice: This is debt on bond ; the condition 
is, that Geo. Fitzgerald Jun. acting as attorney for and on be- 
half of John Fitzgerald, became bound to plaintiff ro ſubmit 


to the award of certain arbitrators to be made within ſuch a 


time touching all matters in difference between the plaintiff 


 Cayhill and John Fitzgerald, and defendant after oyer pleaded 


no award; plaintiff replied and ſet forth an award publiſhed 
and declared by the arbitrators, which was of and concerning 
the premiſſes in the condition of the bond ſpecified, and that 
they thereby awarded that Geo. Fitzgerald would within ten 
days from the date of the award pay or cauſe to be paid to 
Michael Cayhill (the plaintiff) 298 J. 9s. 94d. and that Cayhi/l 
ſhould take the fame in full of all demands; and further, that 

each of the parties ſhould ſign, ſeal and execute a general re- 


| leaſe from the beginning of the world to the date of the bond, 


and then aſſigned a breach, and to this there is a demurrer and _ 
joinder ; I own, when this caſe was firft argued, I was inclined 
to think this award was bad upon reading Cartheww's report 412. 


of Bacon and Dubarry ; but upon looking into Lord Raymond's 


report of the ſame caſe, and alſo a manuſcript report thereof, 


which I have fince ſeen, I am now clear of opinion that 


this is a good award, and the caſe at bar is not to be differ- 
enced from Bacon and Dubarry ; and ſo it appears in the plead- 
ings in that caſe in 2 Sa{k. for if the award there had been ge- 
neral, as in this cafe, and not ad uſum eorum alterius (which 


| confined the ſame to the attorney) it would have been good; 


for it appears upon the record in this caſe, that the award has 
relation to what was ſubmitted, for though not expreſsly men- 
tioned in the award itſelf, yet it appears on the record that it is 
made of and concerning the premiſſes in the condition of the 
bond, for it is expreſsly averred ſo to be, in the replication ; _ 


fo per lo“ cur, judgment for the plaintiff, for this award is 
within the ſubmiſſion, is final and mutual. : | 


In the caſe of Wynne and Wynne, ante the court of C. B. 


vas moved for leave to amend; the iſt amendment deſired, 


was to alter the words, at which Yay the vouches appeared by 
oy „ „ Aitorney, 


** 


attorney, to. Before which day, to wit, on the 13th of May, 
which was refuſed, becauſe per opin cur” the vouchee cannot 
appear before the return of the writ of /um' ad warr', 1 Leo. 


words: Whereas a marriage has for ſome time been and now 
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——ſo it would be amending one error by making another, 


2d amendment prayed was to alter the teſte and return of the 


writ of entry, but refuſed, becauſe againſt law, and there is 
nothing to amend by ; as to the caſes cited for the amend- 
ment of the #2/te in Pigott, they were taken by the court to he 
by conſent, becauſe 2 the rule in the firſt of them it ap- 


pears to be ſo, and the others about the ſame time; moſt of 
the caſes cited beſides, were of amendments in the returns, 
but agreed originals were amendable by ſtat. H. = in their 
zeſte, where it is the miſpriſion of the clerk only, and this, the 
caſes cited only prove, but not amendable for the ignorance 
or neſcience of the clerks Gage's caſe in Co. which they faid 
had been denied to be law ſeveral times; and B{ackmore's cafe 
of amendments warrants this diſtinction, but kere is neither 
miſpriſion nor ignorance of the clerk, ſuppoſing Gage's caſe to 
be law, for here is a proper teſte and return, and as intended 


to be law; and the court thought, from the releaſe to lead the 


uſes of the recovery, which is the only thing they could a: 
mend by, there appeared no intention of the parties that a 


writ of entry ſhould be ſued out ſooner than it was. Rule for 
amendment diſcharged, Paſ. 18 Geo. 2. FR 


Box verſus Day and his Wife. B. R. 


"THIS is an action of debt upon a bond which was exe- Condition of 2 
cuted by the wife of the defendant aum ſola : the de- bond not to 


fendant craved oyer of the condition, which was in theſe marry any 
g other but the 
o » ; . . f | 1 1 , 
is declared and agreed upon, and is intended to be had be- 7 „ an 


tween the above named Thomas Box and Frances Middleton, in cafe the 914 


but the ſame, at the requeſt of the ſaid Frances, is to be deferred fo, or refuſ d 


until the death of John Middleton her father; and the faid to marry the 


laiotiff with» 
0 a month ? 


another man, 


Thomas Box, his heirs, executors. or adminiſtrators or aſſigns, being alive, 
in either of the caſes aforeſaid, ſhall have, take and receive the bond 
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with any perſon whatſoever, except the ſaid 7 homas Box, or 

within one month after the death of the ſaid John Middleton, 
pay to the ſaid Thomas Bix, his executors, adminiſtrators or 
aſſigns 1200 J. with intereſt at 5 /. per cent. from the date 
hereof; or it the heirs, executors or adminiſtrators of the ſaid 
Frances Middleten, do within one month after the death of the 
laid Frances Middleton, pay to the ſaid Thomas Box, his execu- 
tors, c. 12007. with intereſt, then this obligation to be void, 
or elſe to remain in full force; which being read and heard, 
the defendants plead that John Middleton, the father of the de- 
fendant Frances, is now living, (to wit, at ſuch a place) and 
this they are ready to verify, Fc. the plaintiff demurs generally N 
to this plea, and the defendants join in demurrer. | 


This caſe was now argued by Mr. Poole for the plaintift, 
that the plea is bad; and inſiſted that the defendants ought to 
have pleaded that none of the contingencies mentioned in the. 
condition have happened, for if any of them have happened, 
wiz. If Frances Middleton has married any other perſon but the 
plaintiff, then the bond is forfeited, unleſs the 1200 J. and in- 
tereſt be paid ; and he cited Sayer v. Glean, 1 Lev. 54. where- 
in it is ſaid the law will ſupply the words, which hall firſt 
happen” and relied on this ul as directly in the very point. 


Mr. Henley, in arguing for the defendants, chiefly inſiſted 
that it is a rule laid down in 5 Rep. 21. 6. 22. 4. which has al- 
ways been adhered to, that where a condition is in the diſ- 
junctive, the obligor has his option to perform which part of 
it he pleaſes, for the condition is made for the benefit of the 
obligor, and ſhall be taken beneficially for him, and therefore 
it is at the election of the defendants to pay the 1200/7. and in- 
tereft at the death of John Middleton, and concluded the plea 
was well enough. | ns | . 


Mr. Poole in his reply admitted, that where the condition of 
a bond is to do one act or another, or at one time or another, 
in that caſe the obliger has his election, and may perform one 
or the other. at either of the times, for the ſaving the penalty 
of his bond; and he ſaid that no anſwer had been given to the 
rule laid down in Sayer v. Glean, that the law will ſupply the 
words which thall firſt happen :” beſides, that the rule laid 
don in 5 Rep. 22. a. is not as Mr, Henley has ſaid, but 
the words of that book are, and the reaſon and cauſe of the 
judgment was, that where a condition of a bond conſiſts of 
* two parts in the disjunctive, and both are poſſible at the 
time of the bond made, and afterwards one of them becomes 
impoſſible by the Ad of God, the obligor is not bound to 
perform the other part;“ but in the caſe at bar no part of 
the condition is become impoſſible by the act of God, but the 
marfiage of Frances with the other defendant is her own act, 


__ whiey 


| whereby the bond is ſorfeited; ſo. he prayed judgment for the | 


| plaintiff, 


Lee Chief Juſtice: I am. clear of opinion that the defen- 
daant became liable to pay the 1200 1 upon any of the contin- 
gencies (mentioned in the condition) happening; but yet am 
doubttul, upon taking the whole together, whether this dis- 


JjunCtive condition has not given an option to the defendant the 
obligor as to the time of payment; and it is certain, that ge- 


nerally ſpeaking, conditions are to be conſtrued liberally in ta- 
vour of obligors, therefore am inclined to think that it was the 


intent of the patties that ſhe ſhould have her election to pay 


the money either at the time of her marriage with any other 


man, or at the death of her father, and the rather, becauſe of 


intereſt to be paid at 5 /. per cent. 


| Chapple Juſtice: It ſeems to me that the bond is forfeited | 


and the money now payable, the having married another man, 


and this ſeems clear from the recital in the condition. 


Denni ſon Juſtice: The terms of the condition are not very 
clear without taking into conſideration the recital therein, 
whereby it appears that the intention of the parties was to 
marry after the death of John Middleton the father of the de- 
fendant Frances; I would not now be underſtood to give any 


conclufive or certain opinion but as at preſent adyiſed; it ſeems 


to me that the intent of the parties was that in any of thoſe 
caſes which ſhould firſt happen, then the money ſhould be paid: 
and this caſe does not fall within the rule, which puts it in the 
obligator's power to pay the money at what time he pou ; if 
a condition be, that if the obligor ſhould go to Tor 

' marry A. he ſhall pay 10. a month afterward ; it ſeems to me 
that if he do either he ſhall pay the money; and what is ſaid 


54. weighs very ſtrongly with me. 


* Wright Juſtice zacence, The court inclining to giye judg- 


ment for the plaintiff, the parties agreed before another argu- 
ment, at audivi. G 8 


| by Chief Juſtice Bridgman in the cafe of Sayer v. Glan, 1 Lev, 


Sale ver/us Crompton per nomen Compton. B. R. 23 


; = was a judgment by nil dicit (upon a warrant of attor- 
| £ ney) in 1732, the enjry whereof upon record was mil- 


taken, it being Compton inſtead of Crompton. Now Sir F. rant of attor- 
Strange upon producing the warrant of attorney, and ſhewing ven not amend- 


the bill upon the file, were both againſt Crompron, and right; Vide Cro. 


moved to have the record amended thereby, _ 


Sir 2 Stra. 1209. 


8. C. 


dant's name in 
a judgment 
upon a war- 


— ..:ůæ „6! obo we — — * co. ii - 


— 


3  Eafter Ferm 17 Geo. 2. 17444. 
Sir Thomas Bootle againſt the amendment, ſaid, that what 
was prayed, was rather that the court would make a ney 
judgment againft another perſon than an amendment, for that 
here the record was of a perfect judgment, and no way erro- 
neous againſt Compton, and that to alter this judgment to 
Crompton, would be of the utmoſt ill conſequence to purchaſers, 
Sir Daxvers Oſborne fince the entry of this judgment has pur- 
| Ehaſed the lands of Crompton, and an affidavit has been read 
to the court on this behalf that he did not know of, or ever 
heard of this judgment and that he has paid the full purchaſe 
money for the land. He further inſiſted, that it was not in the 


power of the court to grant what was prayed at this diſtance | 


bf time, and that every amendment of judgment generally 
ought to be made in the ſame term in which it is given; but 
uppoſing the court would do it, yet he inſiſted they could not 
now amend the dogget book, ſince the fat, 4 © 5 N. 3. and 
then it would be a judgment not doggetied, which would not 


- 
9 2 


affect a purchaſer. 


Sir John Strange in reply: That here was a warrant of at- 
torney and the original bill to amend by at common law, and 
that therefore he had no need to pray in aid the ſtatutes 14 Ed. 
3. 8 H. 6. 9 H. 5. c. 4. which give power to the judges to 
amend the record at any time while the ſame remains before 
them; beſides, he ſaid that 100 J. was depoſited in the hands 
of one Keeling, Sir Danvers's ſteward, (as appeared by affidavit) 
to be applied to pay off this judgment, fo that Sir Danvers 
Couid not be injured by making the amendment. ag 


But the rule to ſhew cauſe was diſcharged by the whole 
court. Lee Ch. Juſtice, ſaid, Crompton, might have other eſtates, 
and for any thing that appears to us there may be other pur- 
chaſers beſides Sir Danvers Oſborne, who may be affected if we 
ſhould make the alteration prayed. Chapple Juſtice faid : 
Fhat it would be going further than ever was gone before; 
that as to the bill upon the file it was no bil] 5 this cauſe ; 
that this was a perfect judgment no ways defeCtive, and that to 
alter the name to Crompton would be making a new judgment. 
Wright and Denniſon juſtices were of the ſame opinion. 


I 


* 


Power verſus Shaw. B. R. 
7; hibi 5 "ITY 2 1. n 1 8 WL g Mn \ ; I 1 1 2 k 
the fist T IBEL in the ſpiritual court of Briftol for calling a wo- 
court of Briſ- 1 man flrumpet; and the libel ſets forth that the word 
tol for calling frumpet meant that the party libelled was a proſtitute, and h d 
ee, e been guilty of fornication; and pow upon a motion by Mr. 


frumpat in the 


Dole for a prohibition, the ſuggeſtion was that there is a cuſtom 
/ 5 whores by impriſoning, carting 
5 | ? OO and 


in the city of Briſtol to puni 


Poole 


5 foil, and for laying wood, flate and other rubbiſh 


— rr 


and whipping, and that the calling a woman a whore is actiona- 
able there by the cuſtom of the place, and that if the words 
were N they were ſpoken in the city of Briſtol; and Mr. 

aid, that if the meaning of the word ſtrumpet was un- 
certain in its meaning, yet the libel had reduced it to a certain 
ſignification, and it was there tantamount to whore ; and cited 
Hoichkis v. Corbet, Hil g Geo. 1, Caſes in Law and Equity 114. 
2 Ro. Abr. 295, 296, Bennet v. King, Mic. 7. Anne. Hart y. 
Holmes, Mich. 8 Geo. 2, NM. B. Houblon v. Milner, Lutæv. 1039, 
or 1042. denied to be law by Lord Hardwicke'in the caſe of Hart 
and Holmes, Rule to ſhew cauſe. © 8 


Wilkes verſus Broadbent. In Error. B. R. 


ä A N 10 N of treſpaſs in the Common Pleas by Broadbent 2 Stra. 1234+ · 
NA verſus Willes, for breaking and entering the plaintiff's 8 c. 
cloſe at A. treading down the grafs, ſubverting the plaintiff's A cuſtom is voig 
| ng v fl. on the land, pa bog nnn 
£9c. per quod the plaintiff loſt the ule of his Jand. rates (ds 
85 8 ” | | ing too much of 
The defendant as to all the treſpaſs in the declaration, except 2 power, 
the breaking and entring the cloſe, - treading down the grats, n = 
ſubverting the ſoil, and laying wood, flate and coals, c. N 3333 
pleads Not guilty ; and as to the reſt of the treſpaſs (not cover- judge of his on 
ed by the Not guilty) juſtifies that the plaintiff ought not to have cauſe, 
his action againſt him, becauſe he ſays, inat the faid cloſe, 
wherein the id treſpaſs is ſuppoſed to be done, 1ic$ in the ma- 
nor of Halton in the pariſh of Temple Newfham in the count) of 
York, and for time out of mind has been, and is demiſable by 
copy. of court roll, and that Lord Iravin is ſeiſed of the faid 
manor whereof the ſaid cloſe is parcel, and that from time out 
of mind, there have been divers parcels of land in the ſaid ma- 
nor which at the time of the ſuppoſed treſpaſs were freehold, 
under which freehold land, there were coals ; then ſets forth 
the cuſtom that the lord of the manor for the time being and 
his tenants of the collieries for time out of mind have uſed to 
ſink pits within the freehold lands for working the ſame to get 
coals, and for all the time aforeſaid have uſed to throw, place, 
Sc. with ſhovels, ſpades, Ic. earth, ſtones, coals, fc. coming 
out of the ſaid collieries, together in heaps. upon the land there 


near to ſuch pits, ſuch land being cuſtomary tenement and parcel 


of the manor, there to remain and continue, and to place, lay 
and continue wood there for the neceſſary uſe and making of the 
faid pits, and to take and carry away from thence with wag= 
gons, carts, Ic. part of the coals laid there, and to burn and 
make into cinders other part of the coals laid there during and 
at the will and pleaſure of the ſaid Lord or his tenants ; then 
the plea ſets forth the Lord {rawir's. title, and the tenant's 
title, who juſtifies under him. | IS 
e 2 | The 
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Judgment of the | 
_ evutt; 


term 18 Ges. 2, 


© The plaintiff replies and traverſes the cuſtom, and thereupon 
iſſue is joined, which was tried at Yor# by a ſpecial jury, and a 


verdict was given for the defendant for the cuſtom. 


Upon a motion in arreſt of judgment in the Common Pleas the 
Euſtom was there adjudged to be void, and that court gave 
judgment for the plaintiff upon the inſufficiency. of the bar, and 
awarded a Writ of inquiry ot damages, the defendant having in 
is plca acknowledged the treſpais,. and 'thereupon final judg- 


ment tor damages and coſts was entred for the plaintiff, and as 


to the other iſſue upon the Not guilty (as to the other part of 


the treſpaſs) the entry was that the defendant ea! inde Sine die. 


Hereupon a writ of error was brought by the defendant be- 
low, and upon the general errors aſſigned this-caſe was argued 


laſt term by Tho. Bootle for the plaintiff in error, and by Mr. 
ſetjeant Prime for the deſendant, who began firſt although he 
Was for the defendant in error; it was a ſecond time argued 
tihis term by ſerjeant Bootle for the plaintiff in error, and by 


Mr. Hume Campbell, the King's counſel for the defendant ; and 
laſtly, it was argued by Sir John Strange for the plaintiff in 
error, and by ſerjeant Belfield tor the defendant, in Michaelmas | 


_ Two points were made; 1. Whether this was a good and 
feaſonable cuſtom, or lex loci; and 2. Whether the entry of the 
judgment be made rightly; for if the cuſtom be good, or the 
entry be hot legally or rightly made, in either caſe the judg- 
f REES e 


In Faſber term 18 Geo. 2. Ler Chief Juſtice delivered the opi- 


nion of the whole court of King's Bench, that this cuſtom was 


unteaſonable and void, and conſequently the verdict found for 


the cuſtom, could not hinder the Common Pleas from giving 
judgment for the plaintiff there, the defendant here by this plea 
having confeſſed the treſpaſs, for it is not to be doubted but the 


finding of the jury is void, if the cuſtom be bad in point of law. 


The Chief Juſtice ſaid, the cuſtom was void for theſe reaſons ;_ 
i, Becauſe it is very uncertain, for the word near is of great 
latitude, and too looſe to ſupport a cuſtom, ſuch as this is pſead- 
ed to be; 2daly, Becauſe it was very (unreaſonable, for it laid 
ſuch a great burden upon the tenant's land, without any conſi- 
deration or advantage to him, as tended to deſtroy his eſtate, 
and defeat him of the whole profits of his land, and favors much 
of arbitrary power, being pleaded to be at the will and pleaſure 
of the Lord, and to do it as often, and when he pleaſes; and if 
a cuſtom be unreaſonable no length of time can make it good; 
Guia in tonſuetudinibas non diuttrnitds temporis ſed ſoliditas rationis 

con ſidleranda. Co. Lit. 141. 4. and what was ſaid at the bar 


e eee 


Feoa⸗aſter Term 17 Geo. 2. 1744. 


— ͤ —— 


touching the public utility of coal-pits to the realm cannot be 
conſidered, for the pits may be worked without this cuſtom, 
for augght that appears to the contrary ; the caſe in 1 Roll. Ar. 
560. pl 1. differs from the caſe at bar, fo does 3 Lev. 160. and 
I Lev. 231. As to what was ſaid at the bar that this being a 
queſtion between the lord and his copy holders, the cuſtom might 
have a reaſonable commencement, and that the lord might grant 
his land to the copyholders charged as he thought fit, and that 
a copyholder, in the 12 of the law, was but a mere tenant at 
the will of his lord: | 
at will, for he has an inheritance ad voluntatem domini ſecundum 


anſwer that he has more than an eſtate 


conſuetudinem manerii ; et con ſuetudo eft altera lex 4 Rep 21. 


And to ſupport this cuſtom would be to take away the whole 
benefit of the land granted originally to the copyholder by the 
lord; and it is a void cuſtom and contrary to law, that the 
leſſor ſhall have common encounter ſon demiſe quia eft parte del 


choſe demiſe, Palm. 212. and this cuſtom being pleaded to be at 


the will and pleaſure of the lord, tends to make him judge in 
his own cauſe, which the law will not endure. Lit. ſec. 212. 
As to the objections which have been taken to the entry of Second Point, 

the judgment; we are all of opinion, that it is very rightly en- : 


tred, it appears by the defendant's plea, that he has confeſſed 
the cauſe of action; if therefore the cuſtom be void, as it cer- 
tainly is, the jury's finding for the cuſtom cannot hinder the 


court from giving judgment. Carth. 372. or 307. 27 Ed. 4. 


Bar. fo. 462. Rol. Abr. 99. The judgment is rightly given 


upon the defendant's plea, and not upon the verdict; nullo re- 

ſpectu habito werediao. The ſetting aſide the verdi& would have 
been wrong: this is not Tike the caſe in Cartheao, this is ſuch a 

verdict as does not ſtop the court from awarding a writ of in- 
qmuiry of damages. J 


The judgment of the Common Pleas was affirmed by the 
whole court. Vide Davis 39. b. 4 Rep. 21. 2 Ric. 2. 3. 21 


Ed. 4. 8. b. Lit. Rep. 233. Hutt. 101. Het. 126. Co. Lit. 
59. 1 Loo. 11. 2 Koll. Abr. 266 IO 
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who was a Tregonwell. 


| Faſter Term 17 Geo. 2. 1744. 


John Marin, on the demiſe of Thomas Tregon- 


well, Eſq; Plaintiff in Error, verſus John Stra- 
chan the younger, Eſq; and Luke Harriſon 
Defendants. 8 
Ejedment of lands in Milton in the county of Dorlet. 
ACO Bancls, Eſq; upon the 27th day of February 1737, | 


died inteſtate, and without iſſue, ſeiſed of the manor of 
Milton Abbas in Dor ſetſhire, and of divers other lands and tene- 


ments in the ſame county, of the yearly value of 3000 /. which 


were the ancient inheritance of the family. of Tregonwell, of 


. 


which family the ſaid Jacob Bancks was, by Mary his mother, 


The defendant Strachan (though he was born in England) a 


was of Swediſh parents; and the defendant Harriſon, as his 


agent and ſervant, having upon the deceaſe of the ſaid Jacob 
Bancks got into the poſſehon of his eſtate, Thomas Tregonwell, 
who claims as heir at law to the ſaid Jacob Bancks on the part of 
the mother, viz. by the ſaid Mary, who was a Tregonwell, 
brought this ejeAment to try his title to the ſaid manor and 
8 to which the defendants pleaded the general iſſue Not 
gulity. N By X 


| This cauſe was tried at bar in the court of King's Bench in 


* Michaelmas term 1738, when the jury found a ſpecial verdiR, 


which is very long, by reaſon that ſeveral deeds and ſettlements 
are found thereby, and ſet forth therein verbatim, but the ſub- 
ſtance thereof is to the effect following, vis. . 


That the lands in queſtion were the inheritance of John Fre- 


gonwell, Eſq; the great grandfather of the leſſor of the plain 
FFF 


That this John Tregensuell died ſeiſed thereof in the year 
1639. leaving iſſue two ſons Jahn and Thomas, s 


That John the ſon had iſſue John the grandſon ; and that the 
lands upon the deceaſe of John the fon deſcended to John the 
grandſon ; who having iflue only two daughters Mary and Ca- 
tharine, he, in the year 1680. by a ſettlement dated the 3d da 
of June in that year, made upon the marriage of Mary his 


| eldeſt daughter with Francis Lutterel, Eſq. ſettles ee part of 


his eſtate (after ſome limitations in part to the uſe of himſelf 


and Jane his wife as a proviſion for themſelves for life) to the ; 


uſe of the ſaid Francis Lutterel for life, remainder to the ſaid 
e 7 | Mary 


1 Eaſter Term 17 — 1744. 


Mary for life, remainder to her firſt and other ſons of that mar- 
riage in tail male, remainder to her fiſt and other ſons by any 
ſecond or other huſband in tail male, remainder to his ſecond 
daughter Catharine for life, with like remainders to her firſt 

and other ſons in tail male, remainder to the daughters of Mary 
In tail, remainder to the daughters of Catharine in tail, and in 

default of ſuch iſſue, limits the rewer fon in fee to his own right - 


heir 5. 


The other part of his eſtate he limits by the fame ſettlement 


to his daughter Catharine for life, with remainder to her firſt 


and other ſons in tail, remainder to his eldeſt daughter Mary 
for life, remainders to her firſt and every other ſons in tail male, 
with the like remainders for the daughters of Catharine, and 
_ afterwards of Mary in tail; and for detault of ſuch iſſue, limits 
| likewiſe the rewer ſion in fee of this other part of his eſtate to his 


n oꝛon right heirs, _ 


| The jury find that John Tregonwell, the father of Mary and 


Catharine, died the 2gth day of January 1680. and that Ca 


tharine his ſecond daughter died the 11th day of Auguſt 1633, 
under age and unmarried, and that thereupon Francis Lulterei 


and Mary. his wife, in right of Mary, entred into that part of 


the lands alſo, which was limited to the uſe of Catharine and 
her iſſue, as well as that they had before entred into, and were 
ſeiſed of the other part of the lands which was limited to Mary 


and her iſſue ; and that upon the deceaſe of Catharine, the re- 


They find that the ſaid Francis Lutterel died leaving only two 
daughters, and that the ſaid Mary his widow, after his deceaſe, 
married with Sir Jacob Bancks a Swede by birth, by whom ſhe 


had iſſue only two ſons, both born in England, to wit, John 
and Jacob, and that John the eldeſt ſurvived his mother, and 


died without iſſue in 1725. and that thereupon the ſaid Jacob 
 Bancks. the ſecond fon entred and was ſeiſed as tenant in tail 
with the reverſien in fee in himſelf, which reverſion in fee de- 


ſcended from Fohn Tregonwell the father of Mary, to Mary, 
and from her to her eldeſt ſon John, and from him to her ſecond 
ſon Jacob, ſo that this reverſion was in Jacob by the deſcent 


ex parte maternd.. 


They find that Jacob Bancks being fo ſeiſed, did in Michael- 
mas term 1725. ſuffer a common recovery in the uſual form, 
having by a deed of bargain and ſale inrolled made a tenant to 


the precipe, and by the ſame deed declared that ſuch recovery 


ſhould be and enure to the uſe of himſelf and his heirs, and died 


without iſſue. TEE | 
e „„ They 


verſion in fee of the whole eſtate (of which, during the life of 
Catharine, Mary was but a coheir with Catharine) deſcended to 
Mary as right heir of her father. . Bt 


Tenant in tail 

by purchaſe ſe- 
cundum formam 
doni with the 

reverſion in fee 
in him, both ex 
parte materna, 


ſuffers a reco- 
very to the uſe 
of his own 


right heirs, 
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The leſſor of They then find the pedigree of Thomas F: regonavell the leſſor 
the plaintiff's _-_ er ; ITE af 
1 | of the plaintiff in error, to wit, that he is the great grandſon 
pedigree, | | | 880. 
and heir of Thomas Tregonxvell, who was, as before mentioned, 


„ 


* * «i - m 
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the ſecond ſon of the firſt named John Tregonwell, which „ 


died in the year 1639. leaving iſſue as before mentioned John 
his eldeſt ſon (who was the grandfather of the ſaid Mary the 
mother of Jacob) and alſo the faid Thomas the plaintiff's great 
grandfather ; ſo that the leſſor of the plaintiff is undoubtedly 
heir to the ſaid Jacob Bancks on the part of the mother, and in- 
titled to his eſtate as ſuch, in caſe the lands are deſcendible to 
his heir on the part of the mother. DES | 


The defendant's The jury next find the pedigree of the defendant Strachan : 

pedigree, viz. That Lawrence-Bengflon Bancks an alien and Savede, had _ 

| iſſue by Chriſtina his wife an alien one ſon, the before named _ 
Sir Jacob Bancks, and three daughters named Brita Ingra and 
Anna-Chriſtina, all aliens born in Sueden; and that Brita the 
eldeſt daughter, married one Peter Bohmpreen, an alien and 
Saveds, and had iſſue by her faid huſband four daughters, 
namely, Maria-Chriſtina, Brita, Chriſtina, and Margaretta, all 

aliens and Swedes, and died leaving no other iſſue : and that 

the faid Ingri was married, and had iſſue, whoſe names are 


known to the jury, and are all aliens and Sewedes, and died 


leaving ſuch iſſue who are now living in Sweden; and that the 
faid Anna-Chriftina is dead without ifſue ; and that the ſaid 
Maria-Chriſtina and the ſaid Brita, daughters of the ſaid Brita 
by the faid Peter Bohmgreen, are living: and that the ſaid Chriſ- 
tina, daughter of the ſaid Brita by the ſaid Peter Bohmpreen, 
was married and had iſſue whoſe names are unknown, and who 
are all aliens and Seedes, and is ſince dead, leaving ſuch iſſue 
who are now alive. Se ; 


They find that Margaretta, the fourth daughter of the ſaid 

Peter and Brita Bohmgreen, was married in the county of Mid. 

dl:ſex to one John Strachan an alien and Swede, and had iſſue by 

her ſaid huſband one ſon, namely John Strachan, Eſq; the defen- 

dant, who was born on the 17th day of March 1707. at the 

. City of London within the Kingdom of Great Britain; and that 

the ſaid Margaretta, mother of the ſaid Mr. Strachan, died in 
February 1726. leaving the faid Mr. Strachan her only ſon. 


They find that the ſaid Laawrence Beng/ion Banchs and the 


 faid Chriſtina his wife, and the faid Sir Jacob Bancks their fon, 


and the faid Brita, Ingri, and Anna-Chriſtina their daughters, 
and the faid Peter Bohmyreen, and the faid Chriſtina and Marga- 
retta (mother of the ſaid defendant John Strachan) were all 
aliens and Suuedes, and fo continued to the time of their re- 
ſpective deaths: and that the faid Maria- Chriſtina and the ſaid 
Brita, the daughters of the faid Peter and Brita Bobmgreen, 
and all the iſſue of the ſaid Ingri, ſiſter of the ſaid Sir Faceb | 
Bancks, and all the iſſue of the ſaid Chriſtina (daughter of the 
faid Peter and Brita Bohmgreen) are aliens. | TS 

| Tbe 
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| "The jury having "thus found the fats, conclude to the 


judgment of the court, whether upon the whole, the entry of 


the plaiutiff into theſe lands was lawful or not ; and if the court 


are of opinion that it was lawful, then they find for the plain- 
tiff; but if the court are not of that opinion, then they find 
for the defendants, upon this ſpecial verdict. . 

5 "The general queſtion was, whether the leſſor of the plain- 
tiff, who claims as heir ex parte maternd, is intitled. | 


It was argued for the plaintiff that he was well intitled to re- 


cover; 1/7, Becauſe the rule of law is clear that an eſtate of 


one dying ſeiſed by deſcent ex parte maternd, can deſcend to 

none but the heir ex parte maternd : this is founded on natural 
juſtice, that an eſtate ſhould go to the family and blood from 
. whence it came, where the owner has not himſelf thought fit 
to give it from them. : 5 | | 


2dly, Becauſe this eſtate was originally the inheritance of the 
mother 'of Facob Bancks and her anceſtors, and therefore if 


there has been no interruption of the courſe of deſcent, it muſt 


now deſcend to Mr. Tregonwvell ; the only interruptions inſiſted 
on, are the ſettlement in 1680, and the recovery and deed of 
uſes in 1725. | _ 


As to the former, they inſiſted, it was only a temporary in- _ 
terruption of the poſſeſſion by the particular eſtates carved out 


of the fee, but the inheritance was ſtill left to deſcend ex parte 
 maternd ; and whenever thoſe particular eſtates ſhould determine, 
whether by deaths of the parties, or by bar or extinguiſhment 


of them, the poſſeſſion would return to the old inheritance 


again. 


only determined and barred the particular eſtates, and conſe- 
quently let the reverſion in fee into poſſeſſion in the ſame con- 
dition and quality as when in reverſion, and therefore (they 

argued, ) could not alter the nature of the ancient uſe, or de- 
ſcendible quality of it. 3 | 


And they ſaid that this is clearly the caſe of a fine levied by 


tenant in tail, who has the reverſion in fee in himſelf, it having 
been ſettled that ſuch a fine extinguiſhes the eſtate- tail, and lets 
the old reverſion into poſſeſſion ; nor is there any material dif- 
ference between a fine and recovery, they are both univerſally 
held to be bars (ſo far as their reſpective powers reach) of the 
particular eſtates, and conveyances of their own inheritances in 
1 = rn BETS 


For the defendants it was argued, that the leſſor of the plain- 
tiff as heir ex parte materng had no title; for that Jacob Bancks, 
„„ N | BE tenant 


And as to the recovery and deed of uſes (they ſaid) they 


Eaſter Term 17 Geo. 2. 1744. 
tenant in tail by purchaſe ſecundum formam doni, by the com- 
mon recovery to the uſe of himſelf in fee, acquired a new fee 
deſcendible to his own right heirs general, and that the title 
under the ſettlement was thereby deſtroyed; they ſaid it was 
true indeed that if one ſo ſeiſed had made a feoffinent to the uſe 
of his own right heirs, it would have worked no alteration but 
been the ſame uſe, according to Co. Lit. 13. 3 Lev. 406. 
Salk. 590. but that is only in caſe of a deſcent, whereas the eſtate 
Jacob Bancks took under the ſettlement was as a purchaſer ſe- 
cundum formam doni. | 5 „ 


It was objected for the defendants, that there is a very material 
difference between a recovery and a fine; 1/f, That a recovery 
not only bars the eſtate- tail, but all the remainders after it. 


24, That a recovery is the proper conveyance of a tenant 
in tail with remainders over, and therefore operates as a grant 
from the tenant in tail, and that the recoverer has a fee, and 
comes in under tenant in tail in the per as his grantee, and there- 
fore as a purchaſor. | | 53 


3d, That the eſtate is continued und enlarged by the com- 
mon recovery. e | 


In anſwer to the firſt objection it was faid by the plaintiff's. 
counſel, that the diſtinction between a recovery and a fine is im- 
material, becauſe the diſtinction affects only the extent of the 
bar or extinguiſhment, but not the manner of the operation of 
thoſe inftruments ; it proves the recovery to be a bar or extin- 
guiſhment of the eſtates. tail both in poſſeſſion and remainder, 
but doth not prove it is leſs a bar or extinguiſhment of either; 
and the bar or extinguiſhment of both by the recovery, as much 
lets in the reverſion in fee after both as the bar or extinguiſh- 
ment by fine of one lets in the reverſion in fee dependant on that 


one only. 


Nor can the above diſtinction be applicable to the caſe of a 
recovery by tenant in tail with an immediate reverſion in fee in 
himſelf, and it ſeems extreamly difficult to maintain that in ſuch 
a caſe a fine would operate to the old uſe and go ex parte ma- 
terns, but that in the caſe of a recovery it operates to a new uſe 
only, becauſe a recovery will bar or deſtroy an intermediate re- 
mainder in tail; and they contended for the defendant, that 
whether Jacob Bancks, in the preſent caſe, had levied a fine or 
ſuffered a recovery to the uſe of himſelf in fee, they ought 
either of them to have had the very ſame operation of the other, 
and the very ſame effect to let in the old reverſion to deſcend ex 


parte maternd. _ 


It 


* 
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"Je eras laid by the 33 's council in anſwer to the ſecond | 15 


objection, that it would be to make the recovery operate not 
as a bar to the particular eſtates- tail in poſſeſſion and remainder, 
(which is the ſenſe and language of all the books) but as a bar 
to Jacob Bancks's own reverſion in fee, which is abſurd; nor 
indeed is a recovery in any other ſenſe a grant from the tenant 
in tail, than as it is a common aſſurance by which he may bar 
_ thoſe particular eſtates, and acquire and convey the fee-fimple 
in poſleſfion ; but it is no leſs ſuch an acquiſition, if he gets it 
by barring the intermediate particular eftates and letting in his 


BY own fee into poſſeſſion, than if it could be ſaid to be a grant of 
___ the eſtate-tall itſelf to himſelf in fee: but whatever might be the 
caaſe where the eſtate-tail in poſſeſſion, together with the re- 


mainder and reverſion is in others; yet where the tenant in tail 
in poſſeſſion has alſo the reverſion in fee (they inſiſted) the re- 


covery operates as a conveyance of the reverſion, and as a bar 


of the intermediate eſtates 


That at moſt a recovery is not a fort of conveyance more 
proper to bar remainders, than a fine is to bar an eſtate- tail 

alone; nor can the recoveror in a recovery come in more under 
the tenant in tail, or his eſtate-tail, or be more properly a 

rantee from him of the eſtate- tail, than the conuſee in a fine 
is under the conuſor; and yet that notion clearly doth not pre- 
vent the eſtate- tail from merging in the fee in this latter caſe. 


As to the zd objection, that the eſtate- tail is continued and 
enlarged by the recovery, the plaintiff's counſel ſaid, that this, 


at beſt, is but a very inaccurate manner of ſpeaking, if not un- 


intelligible and abſurd, ſince an eſtate- tail cannot continue longer 


than the iſſue per formam doni; and a fee-ſimple cannot wih 
any propriety be called an enlarged eſtate-tail. The only rea- 
ſonable ſenſe of ſuch expreſſions is, that the tenant in tail has, 


by exerciſing the power. * him by the law, of barring the 


eſtates- tail, become poſſeſſed of the abſolute fee in poſſeſſion: 
but in this ſenſe it makes out the plaintiff's caſe, not the de- 
fendant's; nor is this any other ſort of enlargement of his 
eſtate, than a ſurrender of a tenant for life to the remainder- 
man in fee is an enlargement of the remainder- man's eſtate; 

and is more properly, therefore, an enlargement of the fee- 
ſimple, by ſinking the particular eſtate, than an enlargement of 
the particular eſtate, which is abſolutely deftroyed. _ | 


Nor doth this manner of conſidering the recovery in the leaſt 
injure the abſoluteneſs of that power which the law gives the 
the tenant in tail over the eſtate, becauſe he acquires as much 
this way, as the other, with this advantageous circumſtance, 
that it keeps the eſtate in it's natural channel, and prevents 
this act, done for one purpoſe only, from enuring to * 
ES 888 | | whic 
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and not to the 
| heirs ex parte 


A lord who 


can hardly be LCN : . | 
| ſaid to take as a yet be a purchaſer ; as if lands be granted to A. remainder to 
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which be never thought of, and which, if he had, he might 
and probably would have avoided ; and for theſe reaſons the 

couuſel ior the lefior. of the plainuff prayed that the judg- 
ment given by the court of King's Bench might be reverſed. 


After time taken to conſider, judgment for the plaintiff. 


| 3 Curia: This is an ejectment of lands in Milton in the county 

Tenant in tail : e * : 
by purchaſe per Of Dorſet upon the demiſe of the heir of Jacob Bancis on the 

formam doni ex part of his mother ; upon Not guilty the jury have found a 
parte maternd ſpecial verdict, whereupon the ſhort ſtate of the caſe is, That 
with ceverſon in | nas FF e | 
fee in him by de- 


ſcent ex parte Facob Bancks tenant in tail by purchaſe ſecundil in formam doni 


| matein2 ſuffers a (under a marriage ſettlemient made in 1680 by an anceſtor) ex 


common rec0= parte materna, with reverſion in fee to himſelf by deſcent ex 
very to the uſe e e | | | | net ring 
of himſelfin fee, parte materrd, ſuffers a common recovery to the uſe of himſelf 
the lands ſhall in fee; and whether this fee ſhall deſcend to the heir of Jacob 
deſcend to his Backs ex parte paterna, or ex parte maternd, is the queltion 
heirs general, anq if it ſhall not deſcend to his heir on the part of his mo- 
ther, there is no title found for the leſſor of the plaintiff, and. 
——— the poſſeſſion of the defendant is ſufficient to intitle them to 
judgment. 1 cl e . 
Wee are all of opinion that judgment ought to be for defen- 5 
dants, becauſe Jacob Banchs took by purchaſe under the ſettle- 
ment, and not by the deſcent. „„ 5 | 


Purchaſe, what The word purchaſe in common ſenſe means no more than 

it means. when a man gives money for any thing; but in a legal ſenſe 

every man is a purchaſer of an eſtate who does not take it by 
deſcent“; and whenever a man gains a new eſtate he is ſaid to 

takes by eſcheat | ; | | ' 

take it by purchaſe; ſo a man may take as heir of another and 


purchaſer or by the right heirs of B. the heir of B. takes by purchaſe and not by 
vents deſcent, becauſe B. had nothing in him, for nothing can de- 
ſcend to a man from a father who had no eſtate in him. 


Jacob Bancks having the eſtate-tail in him by purchaſe, and 
the reverſion in him by deſcent, 4o7h on the part of the mother, 
is what makes the diſpute in this caſe. | Re 


Before the ſtatute de donis conditionalibus, 2 man ſeiſed 
to himſelf and the heirs of his body had a fee conditional, 
and as ſoon as he had iſſue the condition was taken to 

be performed, and he then had an abſolute fee, which he 
could fell, and thereby diſinherit his iſſue ; to prevent 
which, the ſtatute % donis was made; and for a long 

| | e | time 
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time was thought to be a good law, but in time great inconve- 
niences enſued from it; the power of the barons was thereby 
greatly increaſed, it hindred the King of his forfeitures, younger 
children could not be provided for, nor money raiied under the . 
1 greateſt neceſſities or misfortunes of tenants in tail; it was in N ja 
vain to endeavour to get the houſe of lords to repeal this ſtatute ies were firſt 
for the reaſon above, and therefore mankind looked out for introduced 
| ſomie other method of avoiding the evils it had introduced; 
and about 200 years afterwards in the time of Ezavard the 4th, 
(who was a wiſe prince, though he had ſome human failings) 
the judges, who 1n all e a ſet their faces againſt perpe- 
tuities, introduced common recoveries to bar the iſſue and 
remainders in tail (which have now been in uſe near 300 years) | 
under a notion or pretence that a conmon recovery was infpli- Whoever endea- 
_ citly excepted out of the ſtatute de donis, and that the iſſue in vou's to explain 
tail was intitled to a recompence in value; but this is a ſtrange eee, eee 
conſtruction, and ſeems to me to deſtroy the very intent of this e er 
ſtatute; and whenever reaſons have been attempted to be given that they are 
for common recoveries being bars, or excepted out of the ſta- now become 
| tute de donis, ſtrange abſurdities appear; every body allows common _ | 
| the remainder-men are barred thereby as well as the iſſue in 8 ab MEN 
tail. and yet the recompence over in value does not extend to Io ſay they 
remainder- men; beſides the recovery over in value is againſt an were excepted 
officer of the court, who is the common vouchee, and this part out of the ſtat. 
of the proceſs is a mere fiction; whoever therefore attempts to de donis, de- 


h | , | . | ; ſtroys at theſame 

put theſe feigned recoveries upon the fame foot with true and he very 

real recoveries upon title, will run into abſurdities. intent thereof. 
5 | | 5 And as to the 


<A 3 5 . recompence over 
We think common recoveries are common aſſurances with in value to the 
the conſent of the parties, and are not to be compared to a iſſue it is a mere 
judgment or proceeding in any other real action; 1½, Becauſe ene, , 1 
now by long cuſtom and uſage they are become common aſſu- 3 e oil 
rances; 2dly, Becauſe they are ſuffered by conſent of the parties; mainderman, 
and a remainder can be barred upon no other principle than who is equally 
this that a common recovery is a common aſſurance. 5 Rep. barred by a re- 
40. a. b. Piggott, who was as able a conveyancer as any man tz. 
of the profeſſion, has confounded himſelf and every body elſe 
that reads his book, by endeavouring to give reaſons for, and 
explain common recoveries. Figgott 18, 19, 20, 21. J only 
ſay this to ſhew that when men attempt to give reaſon for com- 
mon recoveries they run into abſurdities, and the whole of what 
they ſay is unintelligible jargon and learned nonſenſe. They 
have been in uſe ſome hundred of years, have gained ground by 
time, and we muft take them as they really are, common aſſu- „Lord Chief 
rances. I only deliver this as my own notion of recoveries, Juſtice Willes. 
leaving others to their own judgment and opinion. ” | 


Now 
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and not ſtate the 
evidence only. 
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Piggott 21. 


never come into poſſe 


it is the fame thing. 


Our opinion is, that Jacob Bancks by the common recovery 
conveyed a fee to the recoveror, and as there cannot be two 
fees, the reverſion in fee comes too late, ſo that it was not the 
reverſion that he conveyed ; and we are of opinion that the 
uſes ariſe out of the eſtate-tail which Jacob Bancks had by pur- 


chaſe originally per formam doni, and not out of the reverſion ; 
and that after his death the lands in queſtion deſcended to his 


heirs general and not to the heirs ex parte materna, becauſe he 
took the eſtate- tail by purchaſe. | J udgment for the defen- 


| dan i 


If Jacob Bancks had been tenant in tail by deſeent ex | 
parte materna, and ſuffered a recovery to the uſe of himſelf in 
fee; 2uere, if the lands would not have deſcended to his heir 


ex parte materna © Abbot verſus Burton, Salk. 590. 


Rex verſus The Inhabitants of Luffington. B. R. 


Order of ſeſſions N N order of two juſtices to remove Elinor the wife of Wil- 


muſt adjudge, N liam Helliar from the pariſh of Simonſbury to Lufſington, 


by the ſeſſions; and now upon removing the order of ſeſſions, 
it is thus ſtated ſpecially, vig. Upon hearing the appeal made 


by the pariſh of Luffington to an order for removing the faid 
Elinor from the pariſh of Simonſbury to Luffington as the place 


of her huſband's laſt legal fertlement, it appearing to this court, 


and this court doth adjudge it to be true, that William Hellier 


about 18 years ago was married to Mary Hanbury by a perſon in 
a black gown and a band, whom they took for a clergyman, 


but ſince have been informed was a layman ; that the church ma- | 
trimonial ſervice and the ring were uſed in the ceremony, that 


it was in a private houſe, that they lived together nine or ten 


years; that on the 1oth of June 1742. the ſaid William Hellier 
was married to the ſaid Elinor at S. by a clerk in holy orders, 


and that this marriage was (in the life of the ſaid Mary) by li- 
cence, whereupon the ſeſſions confirmed the order of two juſtices. 
But per totam curiam, the order of ſeſſions was quaſhed, be- 
cauſe it does not adjudge that the firſt marriage was really a 
marriage or not, but only ſtates evidence of a marriage; and 
they ſaid they would not give any judgment whether the firſt 


Now if what Nggott ſays be true that the recoveror comes 
in, in continuance of the eſtate-tail, and that the recovery en- 
/ larges the eftate-tail, which by ſuppoſition of law has perpe- 
tual continuance, hes Farm Bancks's reverſionary intereſt could 
| jon; but whether the recovery diſcon- 
tinued, barred, annihilated, or conveyed the eſtate-tail, I think 


as the place of her huſband's laſt legal ſettlement, was confirmed 


marriage 


e 
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marriage was good or not, but that the ſeſſions ought to have 
determined that matter, and if they had judged wrong, this 


court would have ſet them right. 


Tr inity Term 


17 M20 Geo. 2; 1744. N 


Anonymous. B. R. 


for non-payment of rent, and not repairing the premiſſes; non-payment of 
| rent, and not re- 


1 1 N action of covenant upon a leaſe, the breach aſſigned was Covenant for 


it was now moved that upon payment of what ſhall appear due ee 
for rent, proceedings as to fat ſhall ſtay. Fer curiam, this 5 W 


hass often been done, ſo let it be referred to the maſter. a 


pay ment thereof 
proceſs to ſtay as 


Rex verſus Carrol, Eſq; a Barriſter. B. R. 9th. 
XN information for a miſdemeanor was granted laſt term Attachment 
_ againſt the defendant upon the affidavit of Murphy; and againſt one for 


in the vacation before this term Carroll indicted Murphy threatening a 


proſecutor with 


(the proſecutor of the information) for perjury in his afh- 
; . . | a danger of being 
davit; and now it was moved for an attachment againſt hanged, but re- 
Carroll for a contempt in endeavouring to evade the juf- fuſed againſt the 


tice of this court; but per curiam, as this Mr. Carroll has defendant, who 


found credit with the grand jury, it would be too much indicted the pro- 
for us to grant an attachment againft him; but they fai 
this was a practice that but too often happened, and wiſhed davit, on which 


d ſecutor for per- 
jury in his affi- 


there thould be ſome method found out to put a ſtop to the informatioa 


it; and that in the caſe of The King verſus Rhodes, the de- was granted. 


fendant was indicted for forging a will while the validity 


thereof was under a proper examination before a court of 
Delegates; and when the indictment came on to be tried 


before Lord Raymond, he refuſed to try it; and the court 
in the preſent caſe granted a rule for an attachment agai ſt 
one Redman for threatening Murphy the proſecutor with dan er 
of his life, and ſaying that he would be hanged. 1. 
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5 Lowe verſus Newland. bh B R. 


Amendment . SSAULT and battery; defendant pleaded ſon afſault de- 


replication from meſn ; the plaintiff replied de injuria ſua propria ; and 


1 ae now moved to amend his replication by replying moliter manus 
= hs Meng impoſuit ; the pleadings being all in paper and not entered on 
3 record, the court granted the motion, ſaying there could be no 


inconvenience. 


Rex verſus The Vicar and Churchwardens of | 


| Froom Selwood. B. K 


Vou cannot MAJOT A, This was a cauſe in the paper, but only a word of 
move for your © courſe which was opened, and judgment prayed therein by 
argument for a Sir John Strange, King's counſel, who had precedence next to 
matter of courſe the attorney general; after which Chapple Juſtice (abſente Lee 


"x he paper in Ch. Juſtice) called to Sir John to move, which he accordingly 


motion, telling him that the firſt motion he had made was for 


his argument; but the gentlemen at the bar objected to this, 
ſo Sir John did not move for his argument: but the court ſaid 


it was the rule and practice in the Common Pleas to move for 


your argument for every cauſe in the paper of courſe; and ſo 


it certainly is; but it is not ſo in Banco Regis. 


Rex verſus The Mayor of Wigan. P. R. 


Mandamus to | EH TH R Bridgmar reQor of Wigan, as Jord of the 


the mayor of manor claimed to hold a court-leet, at which the in- bur- 


ONO * geſſes of Wigan are obliged to attend to make a jury which 
e key 


town- hall to the 


leet there refu- them to atttend; this court-leet having been uſually hol- 


ſed, tho' the den in the town-hall of Vigan, which belongs to the cor- 


e poration, the mayor refuſed to permit the rector to have 


the uſe of the town-hall; and therefore it was now moved 
by Sir Thomas Bootle and Mr. Starkie for a mandamus to 
the mayor to oblige him to deliver the key of the hall to 


ther ©, 


Doctor Bridgman, to hold the court-leet there, and inſiſted 
that the former mandamus for the burgeſſes to attend the 
| leet would be of no uſe, if they could not have the uſe _ 


of the town-hall. 


Chapple Juſtice : I can ſee no objection why we ſhould | 


not grant a rule to ſhew cauſe. 


' Denniſon 


36 Trinity Term 17 & 18 Geo. 5 1744. > 


did, and immediately after called to bim to make a ſecond 


they have neglected and refuſed to do at two courts, by reaſon 
lord of the ma. Whereof no buſineſs could be done; and therefore the court laſt 
nor to hold his term, upon the rector's application, granted a mandamus to oblige = 
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Denniſon Juſtice : | never knew ſuch a mandamus as this 
granted; the lord of the manor may hold the Jeet in what 


place he pleaſes in the. manor, and the burgeſſes are bound 


to attend; the reaſon ſuggeſted to us for granting this manda- 


mus is, that if the lord ſhould hold his leet in any other place 
than where it has uſually been holden, the in-burgeſſes are not 
bound, or will not attend it; but this reaſon doth not appear 


ſatisfactory to me, and there is no precedent of a mandamus of 


this kind. 


85 5 Chapple Juſtice : If | the in- burgeſſes have attended this leet - 
at the town-hall time out of mind, as is alledged, that cuſtom | 


is a right. 


But the rule for a mandamus was denied by Wright and 


Denniſon Juſtices, contra Chapple (abſente Capital Juſtic) there 


never having been a precedent of tuch a rule. 


In an ejectment on the demiſe of the Mayor, 
__ Aldermen and Commonalty of Briſtol, verfus 


7 B. R. 


= Wilt R. Henley moved to change the wenue from Briſtol to Rule to try a 


| the next adjacent county. Cur* Take a rule to try it cauſe in the 
in the next county, the way is not to change the venue, but to ue county. 


try it in the next count. : p 


| Rex verſus Neben B. R. 


5 8 the traverſe of an inquiſition ſent out of Chan- Ve. fa. on a tra- 


cery to be tried in B. R. the Seni 755 * verſe of an in- 
y e wenire facias muſt be made its 


returnable upon a general return, and not upon a day certain. ye returnable at 


8 a general return, 


Drew verſus Marriot. B, R. 


T FE S. ave: 6 rule to-thaw cen why the proceſs ſerved Service of pro- 
1 upon the defendant ſhould not be diſcharged, the lame ceſs and it is 


being ſued in Middleſex, and the defendant being ſerved with doubtful whe- 


it in London: upon ſhewing cauſe an affidavit of the plain- or thy pine, 


tiff was read, wherein he {wore that the defendant promiſed was ſerved is in 
him to appear to any writ he ſhould ſue out, and it being London or Mid- 


a doubt whether the place where the defendant was ſerved dleſex. 
was within the county of Middleſex or the city, the court 


thought it a good ſervice, and diſcharged the rule, 


| Symonds 


— 
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Symonds verſus Parmenter and Barrow. B. R. 
n,, 1 N an aſſumpſit by original returnable in Trinity term 16 
the title of a de- 1 © 17 Geo. 2. Barrow being abroad the plaintiff was obliged 
claration accord- to proceed to the outlawry againſt him, (this being a joint 
ing to the truth action) before he could go on againſt Parmenter ; he according- 
ae dime df te ly did outlaw B d afterwards on the 11th day of 

y did outlaw Barrow, and afterwards on the 11th day o 

February in the laſt Hilary term delivered a declaration to 
Garnet: the defendant's attorney, intitled of Trinity term in the 
16 & 17 Geo. 2. when the writ was returnable, in which decla- 
ration the record of the outlawry againſt Barrow was ſet forth 
(as was neceſſary) which outlawry was pronounced and recorded 
long after Trin. 16 17 Geo. fo that the title of the declaration 
was abſurd ; therefore it was now moved by Mr. Bancks, on 
behalf of the plaintiff, for leave to alter the title of the declara- 
tion according to the truth of the fact as to the time of 
the delivery thereof, which was on the 11th of February 
laſt, and to make it a declaration of the oQtave of the 
Purification of the bleſſed virgin . Mary in that term, which 
was after the outlawry: Sir John Strange for the defend- 
ant objected that a proper foundation to amend by had 
not been- laid before the court, as might be done by filing 
a bill of Hilary term to warrant it by, and as was done in 
Ri, ell verſus Martin, Paſ. 10 Geo. 1. But fer curiam, the 
affidavit of the of the fact, that the declaration was delivered 
the 11th of February laſt, is a ſufficient ground for us to make 
the title of it agreeable to the truth, and there is a difference 
between mending a declaration in the body of it, and in altering _ 
Lhe title of it, and the rule for mending the title was made abſolute, 


delivery thereof. 


Malachi Carolino's Caſe, B. R. 


TTF was interpreter to the ambaſſador to the court of 
Great-Britain from the Bey of Tripoli, and being arreſted 

upon the proceſs of this court for a debt, a rule was made for 
the parties concerned in the ſuit againſt him to ſhew cauſe why 
he ſhould not be diſcharged out of cuſtody upon the ſtar. 7 
Anne, which rule was founded upon Carolino's own affidavit 
wherein he ſwore that in May 1744, he was retained by the am- 
baſſador to be his interpreter, and to tranſact his buſineſs in the 
cities of London and Weſtminſter for the wages of 30 I. per an- 
num, and that he was not a trader, or liable to a commiſſion of 
bankruptcy; and upon ſeveral other affidavits made by other 
perſons that he was not a trader, and upon the certificate of 
the ambaſſador himſelf that he was his interpreter. 


Ambaſſador, 
Protection. | 


Mr. 
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Mr. Lloyd and Mr. Hume Campbell, in ſhe wing cauſe inſiſted 


he was not ſuch a ſervant as is within the meaning of the far. 


of Q. Ann. vis. a domeſtic ſervant ; and e e eee. Mr. 


Attorney General and Sir John Strange totis viribus preſſed to 
have the rule made abſolute, yet the court was clear of opinion 
that there was not ſufficient matter laid before them to make 

the rule abſolute, for it does not appear that Carolino is a do- 
meſtic ſervant; and Mrigbt Juſtice with ſome warmth ſaid, it 

did not appear he had done any one act as a domeſtic ſervant, 
and that it was formerly thought neceſſary that a foreign am- 
bafſador's. ſervant muſt lie in the houſe to intitle him to a pro- 

tection under the ſtatute; fo the rule was diſcharged. - Vide 
 Ewans v. Higgs, Paſchæ 1 Geo. 2. B. R. Toms and Hammond 

C. B. 7 Geo. 2. Ward and Purcell, Mich. 2. Geo. 2. Moor ſecre- 
tary to the Ru ſſian ambaſſador's caſe. Ward and Percy. Ball 

and Fitzgerald, Ld. Raym. 152k _ | 


VNV. Le Ch. Juſtice was confined at home by the gout from 
the firſt Tueſday in term, till the end of it. 111 bp es, 


us ns un aQion upon the far. 18 Elia. cap. 15 againſt 
Ide defendant for making and ſelling gold rings of leſs 
fineneſs than the ſtatute directs, whereby the value of the rings upon the fatute * 


tion of the court to give leave to compound, and they deſired 
Mr. Harvey to look a little further into the caſe he had cited, 
and afterwards the court denied to give leave to compound. 


18 Geo. 2. 1744. 


Howell qui tam verſus Morris. B. R. 


Leave to com- 
pound denied 


ſo ſold were forfeited, one half to the King. and the other to for ſelling gold 


the party grieved; and now Mr. Harvey moved for leave to rings of leſs 
compound, and cited a caſe of Bell qui tam v. Wyatt, Trin. fineneſe than 


17 E 3. Where there was no conſgnt, and yet the court in that perk 
caſe 


gave leave to compound. Per curiam, It is in the diſere- 


Coates 


| 
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Coates verſus Hewit. B. R. 


Debt upon a E HIS was an action of debt upon a bond with condition 
+" den "Sat for the payment of 5/. on the iſt of Auguſt 1742, and 51. 
money at three more on the iſt of Auguſt 1743. and 5/. more on the 1ſt of 
times, the bond Auguſt 1744. The action was commenced and the bill filed in 
is in force by Eaſter term laſt, which was before the day of the laft inſtallment : _ 
meking any one the defendant ſet forth the condition, and demurred ; and upon 
ekault. arguing this caſe by Serjeant Bootle for the defendant, and Ser- 
| jeant Draper for the plaintiff,” the fingle queſtion was, whether 
this bond was forfeited, and the action could well be brought 
before the day of the laſt inſtallment was paſſed ; and per ror 
curiam the bond became abſolute by not performing the firſt, 
or any one of the payments in the condition, notwithſtanding 
that the condition doth not ſay, that in default of payment 
| at any of the ſaid times the bond ſhall be in force ;” and 
s they ſaid there was a difference between debt on ſuch a deed as 
this, and an action on a contract for paying ſeveral ſums at ſe- 
veral times. See Co. Lit. 222. b., Mo. 65. 10 Rep. 128. 
Co. Lit. 292. Oven 42. Judgment for the plaintiff” 


N. The fame point exactly was determined between Hallet 
and Hodges afterwards in Eaſier term 25 Geo. 2. wherein there 
was judgment for the plaintiff, - B. R. . N 


: Skinner verſus Stacy. B. R. 


Principal and H E defendant being a priſoner, moved that upon pay- 
— 7 ing the principal, intereſt and coſts, to be computed and 
| = notre "<li taxed by the Maſter, all proceedings in this action upon a bond 
maſter on ſtat. 4 for performance of covenants in a deed of mortgage; and in 
& 5 Ann. an ejectment brought upon the ſame mortgage might be ſtayed 
upon the f. 4 & 5 Anne, and that the de endant mi ht be diſ- 
charged out of cuſtody : Mr. Ford for the plaintiff objected, 
that the defendant had agreed to convey to the plaintiff -the 
equity of redemption ; but it appearing upon an affidavit read 
that the plaintiff had not tendred to the defendant a deed of 
conveyance to be executed, and that no bill in equity was 
brought, the court granted the motion, after time taken to 
conſider thereof, _ ol COT A» 


ah Benjamin 


e 


r on paneblren AE. 


ſays a traverſe is neceſſary, and thought the plea bad in ſub- 


Between the Pariſhes of Fittleworth and Pulborough 


" Michaelmas Term 18 Geo. 2 


5 Benjamin verſus Howell. B. R. 


T RE SP A8 8, laid at Hereford in the county of Here- Traverſe is ne- 
1 ford, for taking the plaintiff's cattle, and driving them ceſſary where de- 
away, and converting them to his uſe; defendant pleads Not — — 
guilty as to the converſion; and as to the taking and driving er., 13 


them away, juſtifies as bailiff af the manor of A. that ſuch the declaration. 


| proceedings were had in the court of the manor, that a 4z/- Cited for the 
tringas iſſued directed to the defendant, who by virtue there- plaintiff. 


of diſtrained the plaintiff's ſaid cattle to enforce his appear- 8 


ance at the manor court, and concludes quæ eſt eandem tranſ , x. 1 400. 


greſſio, without traverſing the place laid in the declaration; 3 Lev. 113. 
and after two arguments by Ford and Evans for the plaiatiff, 24 
and Poole and ſerjeant Poolle tor the defendant, upon a ſpecial 3 2 


demurrer the court gave judgment for the plaintiff, that the Por the defend- 


plea without a traverſe was not an anſwer to the treſpaſs at ant. 


Hereford ; and Lee Chief Juſtice cited Cro. EI. 705. which T. Jones 146. 
Cro, Car, 228. 
ſtance; Wright Juſtice was of the ſame opinion; but Deniſon —_— Fe 


5 Juſtice. doubted whether it was bad in ſubſtance, but was R. Rep. 221. 


clear it was bad in form; and that being ſhewn for cauſe, 327. Curtis. 


judgmen be for the plaintiff, which was given accord- v. Adams, 
judgment muſt be for the p aintiff, whicl given er, 


| ingly, | ; 9 8 : 694. cited by 


J. Denniſon, _ 
in Suſſex. f B. R. 


ILLIAM Overington with his wife and three children A certificate 
came with a certificate from Pulborough to Fittleworth, perſon comes 
from one pariſh 


and after continuing in the pariſh of F. ſome time, William to another, and 
| ©. at a court-leet held for the biſhop of Wincheſter for the is choſen tith- 
manor of Amberley (within which part of the ſaid pariſh of F. ingman, but be- 


lies) was elected and ſworn tichingman for Cold Waltham ; Fes he SOnIOs 


that after having continued in that office five months, he be- Years des 
came chargeable to, and received relief of the ſaid parith of F. chargeable he 
whereupon he was removed to the pariſh of Pulborough by an is removeable, 
order of two juſtices ; Pulborough appealed to the ſefſions, 


Who ſtate this matter ſpecially, and being of opinion that W. O. 
gained a ſettlement at Fittleworth, quaſhed the order of the 


two juſtices, 


And now it was moved by Sir John Strange and Mr. Bur 
rell to quaſh the order of ſeſſions, and to confirm the or- 


der of the two juſtices, they inſiſting that the paupzy had 
gained no ſettlement at F. 1/7, Becauſe the manor where he 
was Choſen and fworn tithingman, did nor extend through 
the whole pariſh ; 24h, Becaule he did not ſerve the office a 
BE LE I Whole 


82 Muichaelmas Term 18 Geo. 2. 1744. 
whole year, and was actually removed before the year was 
expired; and of that laſt opinion was the whole court, ſo 
quaſhed the order of ſeſſions, and confirmed that of the two 
juſtices. Lee Ch. Juſtice ſaid, that as ſoon as the pauper be- 
bame chargeable, the two juſtices had juriſdiction to remove 
him, but laid no ſtreſs upon the manor or office not extend- 
ing through the whole pariſh ; but they all held, that he 
muſt ſerve the office for a whole year, or could not thereby 
gain a ſettlement. NEO ous 1 . 


N. Mr, Juſtice Chapple was abſent all this term by reaſon 
RT EEE EE ne 


Anonymous. In Chancery. 


If theplainti® TT is a rule in the court of Chancery, that if the defendant 
in Chancery re- f pleads in bar, the plaintiff muſt either ſet down the plea to 
Ply "eh 30 in be argued if he think it not good in law,; or, if he think it 
_ "i — ru t good, he muſt reply to it and put the facts of the plea in iſſue; 
be. 3 and when the plaintiff has replied, he thereby has admitted 
the plea to be good in point of law. | * 


T 4 . * F —- * 


Hilary Term 
I 8 Geo. 2. | 1744. . RD 
Aa.. Lord Inchiquin verſus Lord O'Brien. In Cane. co- 


ram Lord Hardwicke 7 Feb. 


Where the per- ORD Thomond by his will (inter a?) deviſed in this 
ſonal eſtate ſhol/ manner: As to my worldly eftate both real and per- 
be firſt applied & jonal, I diſpoſe thereof as follows; firſt, I will that all my 


to th Ae ime of m | 
” nay 3 * debts which I ſhall owe at the time of my death ſhall be 


the real eſtate be : | . | 
charged there- ther this would have been ſufficient to have charged his real 


with, e.ſtate with his debts, in caſe his perſonal eſtate had fallen 
ſhort : Then he goes on in his will and deviſes his real eſtate 

to truſtees, upon truſt that they ſhall ſell ſuch a competent 

part thereof (for the inoſt money that could be got) as ſhall 

de ſufficient for payment of his debts and legacies ; ©* And 

„my further will is, that the money to be raiſed, by ſale of 

©* my real eſtate ſhall be deemed as perſonal ;” and then he 

| „ 0 gives 


nnn... K 


© paid.” Lord Chancellor ſaid, if the will had gone no far- 


I" 


at 
[1 


After payment of my debts and legacies ; 
of the teſtator muſt have been, that in cafe his perfonat eſtate 
ſhould fall ſhort, then that a competent part of his real eſtate 
ſhould be ſold ; but to take off the force of this it is inſiſted 
that by theſe words in the will, And my further will is, 
that the whole money to be raiſed by ſale of my real eſtate 
* fſhall be deemed as perſonal”, the teſtator meant that ſo 
much of his real eſtate ſhould be ſold as ſhould be equal ta 
his proper perſonal eſtate, and ſhould be added to the tame, 
and that out of that aggregate fund, the debts, c. ſhould 


Hilary Term 18 Geo. 2, 1944. 83 
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5 gives all the teſt and reſidue of his perfonal eſtate to Lord 
O'Brien after payment of his debts and legacies. | 


It was proved in this cauſe by plaintiff, that Lord Thamond”s 


perſonal eftate at the time of making his will was about 8000. 
and it was proved by the defendant that it was about 150001 
but at the time of Lord Thomond's death it was about 3 30001. 
and his debis about 50000/, his real eſtate 8000 or 90001. 
per ann. : e nn PS, IR e 22 | 


The queſtion in this cauſe was, whether the perſonal eftate 
(viz that part which was properly ſo, his chattels) ſhould 
go to Lord O'Brien, diſcharged of the teftator's debts and 
„V% „ 1 


Lord Chancellor: This queſtion depends upon the rules 


adhered to in a court of equity and the precedents there, and 
upon the meaning of this will and of the application of thoſe | 
rules to it. By law as well as equity the perfonal eftate is 
the firſt and proper fund for payment of debts, and in this 
court as well as the ſpiritual court, is the only fund for pay- 


ment of legacies. If the perſonal eftate be exempted from 
the payment of debrs or legacies, it muft be done either by 


Expreſs words, or by a plain intention arifing from the whole 
tenor of the will; and if it is exempied, it muſt appear that 
it is given away by a fpecific bequeſt ; and this muff be taken 
along with it, that there is another fund raiſed for payment 


of the debts ; and when a man by his will charges his real 
eſtate with payment of his debts, c. or direQts it to be fold 
for that purpoſe, there is no difference, for there are many 


caſes that prove this, and yet if the perſonal eſtate be not ex- 
preſly exempted, or implicitly, vis. by deviſing it ſpecifically 
it ſhall be firſt applied in exoneration of the real eſtate ; and 

to direct a real eſtate to be fold out and out, is very different 
from the preſent caſe, for it is only ſaid here, that a compe- 
tent part thereof ſhall be ſold, and there is no caſe wherever 

it was pretended that the perſonal eftate was exempted. 


where the reſt and reſidue was given in this manner, vig. 
” and the meaning 


be paid, and after payment out of that aggregate fund, the 


_ reſidue ſhould go to the reſiduary legatee; but I ſee no foun- 


Gz dation 
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dation for this conſtruction, for it was never heard of, that 
becauſe a reſidue of a perſonal eſtate was given, that, at all 
events ſome reſidue muſt paſs by the will; for no man can 
tell at the time of making his will how his perſonal eſtate may 
be increaſed or diininiſhed, or how long he may live; fo he 
decreed the perſonal <ilate firſt chargeable with the teſtator's 
debts and legacies. Vide Malter v. Bigg, or Pink, 31 July 
1736. Cheſter and Painter, 2 Wms, Bam field and Windham 
Prec. in Eq" Wainright and Beniow, 2 Vern. Prec. in Canc, 
451. Barkham ard Bethlem Hoſpital, Stapleton and Colewill. 
Bromhall and Wilbraham. Haſlewood and Child, Auguſt zo, 


Ormichund verſus Barker. In Chancery. 


, FT was held by the Lord Chancellor, aſſiſted by Lord Chief 
N Juſtice Lee, the Maſter of the Rolls, the Lord Chief Baron 
a witneſs, and Juſtice Burnett, that an infidel pagan idolater may be a 

witneſs, and that his depoſition, ſworn according to the cuſ- 
tom and manner of the country where he lives, may be read 
in evidence; ſo that at this day it ſeems to be ſettled, that 
infidelity of any kind doth not go to the incompetency of a 
witneſs ; in the debate of this point, Ryder the Attorney Ge- 
neral cited the covenant between Jacob and Laban, Geneſis, 
cap. 31, v. 5 2, 53. where Jacob ſwore by the God of Abra- 
ham, and Laban ſwore by the God of Nahor. Vide Pſalm 
RC» %%% | N | 
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| (as it appeared by a certiorari to the clerk of the warrants 


Eaſter Term 


18 Geb. 2. 1745. 
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IR William Chapple Knight, one of the Judges of the 
| kJ King's Bench, died in the laſt vacation, and upon the firſt 
day of this term Sir Michael Foſter Knight, ſerjeant at law, 
was ſworn one of the Judges of the ſame court in his ſtead, 

and upon the ſame day Edward Clive, Eſq ; a learned bar- 
rriſter, was called to the degree of ſerjeant at law, and ſworn 
one of the barons of the court of Exchequer in the place of 

Sir Lawrence Carter, who alſo died in the laſt vacation ; bur 


baron Clive was in ſo bad a ſtate of health that he was not 


able to take his place this term. The motto of his ring was 
Non vis exiget otium., Hor. lib. 4. od. ult. = 


Bradbur n verſus | Taylor „B. R. 


HIS was an error upon a judgment in the Common Error contrary 
Pleas, and the error aſſigned was, that the defendant to the record may 


the Common Pleas and his return thereof) had affiled his war- 
rant to defend by William Round his attorney, and that it ap- 
peared by the judgment which was tranſcribed that the de- 


fendant appeared and defended by George Long his attorney; 
but per curiam, this error aſſigned is contrary to the record, 
therefore the judgment muſt be affirmed. Vide 1 Strange 684. 


Ld. Ram, 1414. 


Honour verſus Whetherhead or Whitehead. B R. 


of not be aſſigned. 


Hs was a rule to ſhew cauſe why the defendant ſhould Inſolvent debtor, 


not be diſcharged out of the county gaol of Surry upon 


common bail, he having been diſcharged as an inſolvent fugi- 
tive by the juſtices of peace for that county, upon the fat. 
14 & 15 Geo. 2. upon this caſe. The defendant was born in 


England, and when he was very young was carried over in his 
mother's arms to Boſton in New England; he grew up to be 
a merchant abroad, and traded to Great Britain, and was him- 
ſelf in-New England when he contracted all the debts he owes, 
and (among others) being indebted to the plaintiff in a large 
ſum of money, came over to England, and rendered himſelf 

5 | "4 1 85 to 
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to priſon according to the ſtatute, in order to take the bene- 
fit thereof, which the juſtices have granted him, as thinking 
him an object within the fugitive act, ſince which he has been 
arreſted for the plaintiff's debt. | 


And now Sir John Strange ſhewed cauſe why the defendant 


| ' ſhould not be diſcharged upon common bail ; and 1/7, He in- 
ſiſted the defendant was not within the ſtatute, his debts hav- 


ing been contracted abroad; 24ty, That the act directed that 
fugitives ſhould render themſelves to the gaol of that county 
wherein they reſided for the laſt fix months before they fled ; 
and cited a cafe (wherein he himſelf was concerned) of Cann 


v. Boyd, Mich. 13 Geo. 2. Boyd was born in Ireland, was put 
apprentice to a merchant in Holland, and ſerved his time, then 


ſet up for himſelf, failed, and fled to Ireland, ſtayed there 


until the infolvent act, then came over to England and ren- 


dered himſelf, and obtained his diſcharge thereupon at the 
quarter-ſeffions ; being afterwards arreſted for a debt which 
he contracted with the plaintiff a merchant in England, ob- 


_ tained the like rule to ſhew cauſe, as in the Caſe at bar; and 


it was ſtrongly inſiſted that he was a debtor here, that he was 


in foreign parts, that he came over on purpoſe to take the be- 


nefit of the act, that the intent thereof was to invite perſons 
hither who were afraid of a gaol : but the court thought him 


not within the deſcription of the preamble, ſo not within the 
ſtatute, and diſcharged the rule. And in the caſe at bar the 
court took time to conſider. | | | | 


Side bar rule ob- 
tained without 
diſcloſing the 
whole circum- 
Aances of the 
caſe ſhall not be 
ſuffered to ſtand; 


Symmonds verſus Parminter and Barrow. B. R. 


"F\HIS was an action upon a bill of exchange againſt the 

two defendants jointly by original writ ; the defendant _ 
Parmenter only appeared, fo that the plaintiff was under the 
neceſſity of proceeding to the outlawry againſt Barrow before 
he could declare againſt Parmenter alone ; accordingly Bar- 
row was outlawed, which outlawry the plaintiff ſhewed in 
his declaration ; to this, Parmenter pleaded there was no ſuch 
record of outlawry ; the plaintiff replied quod habetur tale re- 
cordum. The plaintiff's attorney diſcovering that there was a 
miſtake in the record of outlawry, applied to the proper officer 
to amend the ſame, agreeable to the exigent and proceedings 
that had been upon the outlawry, who told him he would take 


care to ſet it right; accordingly the officer (flacer) applied 


to the court at the ſide bar, and obtained of courſe a rule to 


" amend. the record of outlawry by the proceedings which had 


been thereupon, but without acquainting the court at the 


ſame time that Parmenter had pleaded Nut tie/ record. And 


now upon ſhewing cauſe why this fide bar rule ſhould not be 


ſet aſide, the court ſaid they would not ſuffer a ſide bar rule 
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to ſtand which had been obtained in this unfair manner, in 
not acquainting them with the whole circumſtance of the 


matter, and that they would not let the amendment be made 
without hearing Parmenter, who was greatly affected thereby ; 
for if the record of the outlawry was not agreeable to the de- 


claration, Parmenter at preſent had a very good defence in 


pleading Mul tiel record; ſo the fide bar rule was diſcharged 


per totam curiam. But Afterwards at another day this term, 


the court, upon hearing counſel on both ſides, ordered the a- 
mendment to be made in the entry of the outlawry agreeable 


to the proceſs, and the officer to pay defendant his colts, and 


the defendant to have liberty to plead de novo. 


Between the Pariſhes of Sheepſhead in Leiceſterſhire 


and Milburn in Derbyſhire. B. R. 


HOMAS Membury a certificate-man came from the pa- 2 Stra. 122 f. 


© riſh of Sheephhead to the pariſh of Milburn, by a certifi- S. C. 


_ cate dated November 1733. was a ſchoòlmaſter, and taught the 
charity-ſchool there until his death in 1743. but in what 
manner he was admitted to this ſchool it does not appear, but 


only in general that he officiated till his death. That lady 
Ann Haſtings had by deed conveyed to truſtees ten pounds 


per ann. in truſt to be paid to the vicar of Milburn for the 
time being for the charity-ſchool ; that this 10/7. per ann. had 


not been appropriated to any other uſe than paying it to the 


ſchoolmaſter; and whether Thomas Membury had gained a ſet- 
tlement at Milburn, either at ſerving an office, or as having a 
freehold in the ſchool of 10. a year, was the queſtion ; and 
the ſeſſions were of opinion, and declared he gained a ſettle- 


ment there, AS having had 4 freehold in the ſchool, 


Schoolmaſter 
who is a certifie 
cate man gains 
no ſettlement, 


But per curiam, (abſente Foſter J.) a ſchoolmaſter is not an 


office, but only an employment; and what intereſt Thomas 
Membury had in the ſchool, whether for life, or how otherwiſe, 
or how he was admitted to, or came into this employment, 
does not appear; and that the vicar is the perſon intitled to 


the rol. per ann. and not chooſing to teach the ſchool him 
ſelf paid it to this poor man as his deputy, which could not 
gain a ſettlement for any perſon whatever; ſo the order was 


quaſhed · Mr. Gungdry, Mr. Ford and Mr. Wilmot of counfel 
for Sheepſbead ; Sir John Strange and Floyd for Milburn. 


Martindale 


1 
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Martindale verſus Fiſher. B. R. 


Averment. & | \HIS is a ſpecial action upon the caſe, wherein the 
Promiſe for pro- - plaintiff ſets forth in his declaration that an horſe- race 


miſe is a good was agreed to be run between an horſe of the plaintiff and one. 


conſideration in f Sir Marmaduke Wywill's, and that in conſideration that the 
an action on an 


2Numpfit, with- Plaintiff had agreed to deliver to the defendant three yards 
out an averment and one eighth of cloth, the defendant agreed to pay to the 


of the perform- plaintiff 5. 12s. 64. in caſe Sir Marmaduke WywvilPs horſe 


| ance of the pro: ſhould beat the plaintiff's horſe, but if the plaintiff's horſe beat 


miſe of plaintiff. 0: M. J's then defendant 10 pay nothing for the cloth; and 


avers, that Sir M. W. 's horſe won the race; upon the gene- 
ral iſſue there was a verdict for the plaintiff, It was now 
moved in arreſt of judgment, and the exception taken to the 
declaration by ſerjeant Bootle was, that it is not averred in the 
declaration that the cloth was delivered to the defendant; 
but to this it was anſwered by Mr. Ford, and reſolved by the 
court, chat this was an action founded on mutual promiſes, 
and that here was only promiſe for promiſe, and therefore it 
Was not neceffary for the plaintiff to make an averment in his 
declaration of the delivery of the cloth; and the court ſaid 
the caſe of Nichols and Raynbred, Hob. 88. is in point. Den- 
niſon J. ſaid, that where a plaintiff declares that in confidera- 
tion he the ſaid plaintiff would deliver io the defendant a piece 
of cloth, that the detendant ſhould pay ſuch a ſum of money 
for it, in that caſe an averment of the delivery of the cloth 
is neceſſary ; but if plaintiff ſtates an agreement, and then 
lays it that in conſideration of ſuch a promiſe or agreement, &c. 
there is no need of an averment. So V. B. the difference. 
And the Poſtea was ordered to be delivered to the plaintiff. ' 
Vide Hob. 106. Yelp. 136. 1 Lev, 293, Hard, 103. 


Vavaſor & al Executors verſus Faux. In Error. 


B. R. 
Several Judg- H 1 S was an action of debt brought in the court below 
ments againſt by Faux againſt Vavaſor and two other perſons execu- 


ra "== amagertt tors; one of the defendants pleaded Plene adminiſtravit gene- 
= or only Tally, upon which Faux took judgment againſt him de afſets 
join in bringing in futuro quando acciderint ; the other two defendants plead- 
error, is bad. ed judgments & plene adminifiraverunt ultra; Faux replied 
that the judgments were obtained per fraudem, and upon the 

trial had a verdict, whereupon thoſe two defendants brought 

a writ of error; ſome trifling objections net worth ſetting 

down were taken to the declaration, and the court ſaid the 

only queſtion here was, whether this writ of error was pro- 

perly brought by the two defendants below, without Joining 
; | „ the 
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in futuro ; and if there be any material exception to the de- 


claration, the judgments muſt be reſerved in toto; and they 


were of opinion at preſent that all the three defendants below 
ought to have jeined in bringing the writ of error, and that 


they not all joining, is an Coy that cannot be got over. 
Wen concilium. | | 


the other Ces, againſt whom there is judgment de aſſets" : 


And a this point was ſpoken to again June 24. 


Noke and Chiſwell verſus Ingham. 1 Error. B. R. 


FN an action upon ſeveral promiſes brought | in the Common In an angst 
1 Pleas by Ingham againſt Note and Chiſwel! jointly as part- 2 two per- 
ners; Noke pleaded a judgment recovered in C. B. by Ingham : 
againſt them both upon the ſame promiſes ; Ingham replied 
nul tiel record, and upon ifſue thereon judgment was given may be entred as 
againſt Noke, and a writ of inquiry of damages awarded; and to one, and it 
final judgment; Chiſwell the other defendant pleaded that he 


was a bankrupt, and that the cauſe of action aroſe before he 
was a bankrupt ; and upon this iſſue is joined, whereupon 


the plaintiff Ingham below entred a nolle proſegui, wiz. that 


he will not proceed any further as to the ifſue joined between 


him and Ch fuel, 


1745. when the writ of error was -quaſhed without coſts. | 
Rae. 2 Stra. 977. | | 18 


ſons who ſever 
in pleading, a 
nolle proſequi 


ſhall not deſtroy 
the action as to 


the other Bank-- 


rupt. 


And now upon a writ 1 brought, Mr. Ford for the 


plaintiffs in error objected, 1f, That this being an action a- 
| e two perſons upon a joint contract, and the plaintiff be- 
| s 6 baving entred a nolle proſcqui as to one of them, hath 


ereby diſcharged them both; 24ly, He objected that the 
entry of the nolle praſequi being by attorney was erroneous, 


for it n to have been by Ingham i in parion. 


And in ſupport of the firſt objeQion was cited . v. 
Ford, 1 Sid. 76. which was covenant againfl two, who cove- 


nanted to build a houſe in a workmanlike manner; one plead- 
ed performance, and upon trial it was found for SY the other 


ſuffered judgment to go by default; and it was held by the 


court, that the verdict having found the covenant performed, 


; diſcharged them both, and that both defendants ſhould have 
their colts, Blake's caſe, 1 Sid. 378. was alſo cited to ſhew 
that in all caſes where an action is brought upon a joint con- 
tract againſt ſeveral deſendants, and one of them is diſcharged 
by nonlſuit of the plaintiff, they ſhall thereby be all diſcharged. 


And to. ſupport the ſecond enen Cro. Ver MAE 8 Rep. 
TM Np Lit. 181. 2 


Serjeant 


. 


— 


90 
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| Cro. Car. 239, 


"Difference 


between a nolle 


proſequi and a 
retraxit. 


Serjeant Draper for the defendant in error, 1/7, By the ſta⸗ 


tute of 10 Anne, c. 15. the diſcharge of a debt as to one part- 


ner becoming a bankrupt ſhall not diſcharge the other partner. 
2dly, There is a great difference between a nolle projequi and 
a retraxit, the firſt being only in nature of nonſuit, and is no 


bar to a future action for the ſame cauſe, but the latter is a 


bar to a future action, and fo a compleat diſcharge thereof; 
for it is conſidered as a departure in deſpite of the court, and 
is uſed to ſhew that the plaintiff ceaſes to profecute his whole 


| ſvit for ever; but a no/le proſequi may be as to part; and the 
action may be brought againſt both partners, though one pre- 


tends to be a bankrupt, for the plaintiff may falſity the certi- 


 ficate of the bankrupt. Stat. 5 Geo. 2. for if the plaintiff be 
obliged to proceed againſt one only, he will lie under great 


difficulties, becauſe he muſt then ſet forth that the other is 
a bankrupt, which is a matter out of his knowledge. As to 
the objection to the manner of entring the nolle praſequi, pre- 
cedents are in various ways, ſome that the pariy came (not 


ſaying either in perſon or by attorney) others, that he came 
by his attorney. 1 Saund. 202, 205, 339, 342. Co. Ent, 


172. 6. there it is by attorney, Raft Ent. 654. 6. 


Lee Ch. Juſtice : It is agreed on all hands, that in treſpaſs 
againſt ſeveral, the plaintiff may enter a nolle proſequi as to 
one, and that will not difcharge the other, and therefore I 


cannot ſee why it may not be done in this caſe ; and I do not 


ſee how ſo proper an advantage can be taken upon the Hat. 
Anne, (as to the bankrupt) as is now taken by the entry of 
this nolle proſequi ; a retraxit is a total relinquiſhment of the 
ſuit, and has a very different operation from a no/le proſequi ; 
I am of opinion that the judgment ought to be afhrmed: 
Wright J. of the fame opinion; Denniſon J. of the ſame 
opinion; and further ſaid, that the plea of the bankrupt is 
not a plea to the action, but only a perſonal diſcharge ; but 


that if one defendant was to piead a plea that was to go to 


the action of the writ, he thought it might then have @ dif- 
ferent conſideration ; but that is not the caſe here; this caſe 
is exactly the ſame as where an action is joint and ſeveral, for 


the /tat. 10 Anne, c. 15. has made the partner (not a bankrupt) 
liable for the whole debt; and 1 never faw a declaration 
where upon a joint contract it was ſuggeſted that one of the 


defendants was a bankrupt ; and it might be doubtful at the 
time of bringing the action whether the perſon was a bankrupt 


or not; and I think this the moſt proper way of declaring, 


and the moſt proper form of entry; and this cafe is the very 
fame, (as to this matter of-entring a nolle proſequz,) as if it had 


been treſpaſs againſt ſeveral defendants. The judgment was 


affirmed. 
: Coleby | 
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Coleby verſus Norris. May 14, 1743. B. R. 


| Copy of neſne proceſs was ſerved upon the defendant, . | 
.- = hich oY the backſide thereof was dated at a day to * 2 
come (20 May 1745.) and even after the return of 1t, the of it, ifthe teſte 
| proceſs itſelf was ſo likewiſe ; Lawſon moved to ſet aſide the be right it is well 
vit; but per curiam, (abſente Lee C. J.) the indorſement of neh. 
the date on the back of the writ is go part of the writ, the 
teſte being right is ſufficient, and he took nothing by his 

motion. 55 . e 


eee 


ls is an action of treſpaſs againſt the defendant, who gtr, 1228. 
is ſervant to the corporation of Penſance, for taking and 8 C. | 
carrying away three buſhels of barley ; the defendant pleads Preſcription for 
that one Richard Daniel was ſeiſed in fee of the manor of er. — of 
ance, in which there was a quay or pier which was parcel of BR 
1 ſaid manor, and that he bl lhoſe whoſe eſtate he had 2 Wer 
at their own coſts and charges for time out of mind, had re- quay to be ex- 
paired and ought to repair the ſaid quay or pier, and had of Ported is good. 
right taken a reaſonable duty called buſhelage, to wit, three 
Wincheſter buſhels of barley out of and for every ſhip's cargo 
of barley brought upon the ſaid quay to be exported in any 
ſhip; and that he the ſaid Richard Daniel, by indenture of 
bargain and ſale, for the conſiderations in the ſaid indenture 
mentioned, conveyed the faid quay or pier to the corporation 
of Penſance, to hold to them and their ſucceſſors in fee farm 
for ever; and that by virtue of the ſaid hargain and ſale, and 
of the ſtatute of uſes, the ſaid corporation became ſeiſed in 
their demeſne as of fee, then he thews in his plea that the 
plaintiff brought upon the ſaid quay, a ſhip's cargo of barley 
containing 1200 Wincheſter buſhels to be exported ; and that 
he, as ſervant to the corporation, and by their command, took 
out of the ſame ſhip the three buſhels of barley in the declara- 
tion mentioned, as it was lawful for him to do by virtue of 
the ſaid preſcription ; the plaintiff replies that the defendant 
took the barley of his own wrong, and traverſes the preſcrip- 
tion; and thereupon ifſue is joined, and a verdi& is found 
for the defendant in favour of the preſcription. WE 


And now it was moved in arreſt of judgment on the behalf 
of the plaintiff, by Serjeant Belfield, Mr. Banks, and Mr. Gould, 
and two exceptions were taken. I ns» 


1}, To the preſcription : That notwithſtanding the jury 
have found for the defendant, yet that the preſcription is void 
in law, as being both uncertain and unreaſonable, as to take a 
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certain quantity out of an uncertain one, no body being able 
to ſay how much was a ſhip's cargo; and it may be a ſmall or 
a large cargo, and three buſhels out of each ſuch different 


cargoes can never be a reaſonable proportion; alſo that the 
preſcription is not properly pleaded, becauſe it is without ex- 
emption to any perſons whatever, and that it is well known, 


tenants in ancient demeſne might be exempted, and ſo are the 


precedents with reſpe to tolls ; alſo that it was unreaſonable 


in this, that a man might bring corn in order to be exported, 
and yer not export but carry it back again, in ſuch caſe to 


take three buſhel: would be unreaſonable, 


To this it was anſwered by Sir John Strange, Mr. Gundry, 


Serjeant Draper and Mr. Henley for the defendant, and re- 


ſolved by Lee Ch. Juſtice and the whole court, that the word 


cargo is a mercantile term, and very well underſtood when re- 
ferred to a ſhip, and is ſufficiently certain; and this caſe is 


very much like the caſe of ſtallage, the party bringing his 


corn to the quay having an eaſement, the owner of the quay _ 


a damage; ſo in Lutw. 1519. There was a preſcription for 


ſo much money for ſetting up a ſtall in a fair, and for ground 
near the ſtall ; and it was objected this was uncertain how 


much ground ; but-it was held a good preſcription, for the 
quantity of ground near a ſtall is to be determined by the uſage 
of the fair; and the caſe in T. Raym, 233. is not like the pre- 
ſent caſe, for the objettion of Lord Hale was there, that it 


did not appear what quantity of ſalt was in the ſhip, and per- 
haps there might not be above two buſhels, but in the caſe at 


bar, the quantity of barley appears ; and as to the manner of 
pleading this preſcription without excepting any perſons, if it 


had been pleaded otherwiſe it would have been wrong, for 


this is a general preſcription. 


The 2d exception was to the title made to the corporation, 
that the indenture of bargain and fale made by Richard Daniel 


to the corporation, is oi ly ſaid to be for the conſiderations. 
therein mentioned, whereas it ought to have been pleaded to 


have been in conſideration of money, or for a valuable conſi- 
deration, and that nothing can paſs by bargain and ſale with- 


out a pecuniary ſatisfaction. 1 Lev. 170. 1 Rep, Mildmay. 


3 Lev. 233. Mo. 569. 


To this it was anſwered and reſolved by the court, chat 3 


Lev. 233. was the only caſe cited like to this, and which the 
Chief Juſtice ſaid he did not well underſtand; that the caſes 
mentioned were upon demurrer, but this is after a verdict; 


and it is further pleaded in this plea, that by virtue of the in- 
denture, which was made ſo long ago as 1614 the corporation 
entred and were ſeiſed, and therefore the court will intend 


there was a good and valuable conſideration, eſpecially as the 
| | | | | _ plaintiff 


me 06 — — 


** 
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plaintiff bas not thought proper either to crave oyer of the 
bargain and ſale, (of which there is a profert in curiam) or to 


demur to it, which he ought to have done if he had thought 


it inſufficiently pleaded, and if it be not ſo well pleaded as it 

might have been, he is now too late after the verdict to take 
advantage of it, it might have had another confideration upon 
demurrer. Judgment ior the defendant. | 


Rex verſus Bull. B. R. 


XTR. Lloyd moved for an information upon the fat, H. Information for 

1 practiſing as an 
attorney while 
he was under- 


upon which he moved, only ſwore that he practiſed as an at- ſheriff. 


| 5. c. 4. againſt Bull for praCtifing as an attorney whe 


he was under-ſheriff, but it was refuſed becauſe the affidavit 


torney, without mentioning what particular acts he did as 
. ſuch, that the court might judge whether ſuch acts were prac- 
Lifing as an attorney. Lee Ch. Juſtice ſaid an information was 


granted againſt one Huſt, underſheriff of Huntindonſbire for 


: the like offence. 


Trinity Term 


18 & 19 Geo. 2. 1745. 


Walker verſus Robinſon. B. R. 


I RESP Ass for aſſaulting the plaintiff, flopping his 2 Stra. 1232. 


waggon, and taking away a cart- rope; the defendant S. C. 


by way of juſtification pleads that Doncaſter, the place in 
which, Cc. is a borough by preſcription, and that the corpo- 
ration have a right to toll of all goods paſſing through the 


No more cofty 
than damages 
when the judge 


town, in conſideration of repairing the ſtreets thereof; that ce:tifies on the 
the plaintiff was paſſing through the town with his waggon ftat. 43.Eliz.c.6 


loaded with goods; and the defendant, as collector of the toll, 
demanded from him two pence ; that the plaintiff refuſing to 


pay it, he took the cart-rope as a diſtreſs ; the plaintiff by his 
replication ſays, that the defendant did not demand the two- 


pence before he diſtrained the cart-rope, and thereupon iſſue 
is joined, and a verdict is for the plaintiff, and one ſhilling 


and 


* 
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and fix pence damages. This caufe was tried before Mr. 
Juſtice Burnett, who certified upon the flat. 43 Elis c. 6. 
upon the peſtea in theſe words, ] do hereby certify that 
% the damages to be recovered in this action do not amount 
„to forty ſhillings, but to one ſhilling and fix pence, and no 

«© more.” | | 5 „„ 


Bootle-ſerjeant came up laſt term, and moved for full coſts; 
and now Poole for the defendant in ſhewing cauſe, inſiſted that 
the plaintiff was intitled to no more cotts than damages in this 
caſe, which is expreſſly within the fat. 43 Eliz. c. 6. That 
in any action perſonal brought in the courts at Weſtminſter 
* not being for any title to lands nor for a battery, if it ap- 
«© pear to the Judge who tries the cauſe, and be ſet down 
„dy him that the damages ſhall not amount to 40 ſhillings, or 
above, the court ſhall not award coſts to the plaintiff any 
“greater or more than the ſum recovered ſhall amount to, 

but leſs, at the diſcretion of the court.“ It was inſiſted by 
the Serjeant, that there being an aſpvrtavit laid in the decla- 
ration, increaſe of coſts had always in ſuch caſe been given 
by the court; ro which it was anſwered, that all thoſe caſes 
were upon the conſtruction of the 22 EF 23 Car, 2. cap. . 
that where there is an a/portavit, the Judge cannot certify 
upon that ſtatute, but ſuch cafe is within the Hat of Ghuc. 
it does not therefore follow but that an aſportavit may be 
within this at. 43 Elix. 1 | 


It was alſo infiſted for the plaintiff, that in caſes of ſpecial 
. pleading, if a verdict be for the plaintiff, the court has al- 
was awarded an increale of cofts; to which it was anſwered 
| that there can be no legal foundation for full coſts, unleſs the 
right of freehold comes in queſtion, or in a ſon aſſault where 
the battery is confeſſed, for it would be doing contrary to 
| the expreſs enacting clauſe of the /tat. 43 Elig. And the cafe 
| of Butler and Reeves, Gilb. Rep. 195. was upon the /tat. Car. 
| 2. In the caſe of White v. Smith in C. B. Paſchæ 1744. for 
| taking and carrying away ſand, there wasa verdict for the 
| = plaintiff, and leſs than 40 ſhillings damages; and Willes Ch. 
1 Juſtice certified they were the proper damages upon this Arat. 
43 Eliz. And the court would not allow more coſts than 
damages. . | | —_ TS 


Bootle Serjeant replied, that the ſtatute of 43 Eliz. as to 
; this matter has never been put in ure (before the late caſe in 
6 C. B. mentioned, ) and that is a virtual repeal of it according 
| to Co. Lit. 8 1. and he ſaid that the ſtat. 22 & 23 Car. 2, was 
a repeal of ſtat, 43 Elis. pro tanto. 8 88 


Les Ch, Juſtice 3 Although I do not remember that the /tat. 
43 Elis. c. 6. was ever put in ure, yet it is a ſubſiſting ſta- 
| DEE | 5 tute, 
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tute, and if this caſe be within it, we muſt judge accordingly, 


for I do not know that this court has any power to diſallow _ 
aQs of parliament ; this is merely a perſonal action, where 


no freehold was in queſtion neither was there any battery, but 


only an aſſault, and as the Judge who tried the cauſe has cer- 


tified that 1s, 6d. are the damages, I think thord is nothing 
to take it out of the tat 43 TT | 


. RO Juſtice, ad idem. 


Desen Juſtice: This i is anew caſe ; have 1 it bd 


that this tat. of 43 Elia. c. 6. had been explained away, but 
imagine that aroſe from its never having been put in ure. This 


ſtat. of Elis. was intended to explain the ſtat, of Glouc. which 
was evaded by laying the damages in the declaration above 40 


_ ſhillings, and was to enforce the true meaning of the ſtatute 


of Ghuc. and therefore enacted, that if the Judge would cer- 
tify that the damages given were the proper damages, and 


which the jury ought to give and no more, fo that it might 
appear that the action ought preperly to have been brought 


in an inferior court, then the ſuperior court was to allow no 
more coſts than damages. I confeſs I thiak there are many 
actions, and that this is one of them, where neither the free- 
hold may come in queſtion, nor any battery confeſſed or prov- 
ed, very proper to be brought in a ſuperior court, though the 
damages may not amount to 64, for the quantum of damages 
| here are not ſo much the matter in controverſy, as the pre- 
ſcription and right to the toll. The ſtar. of E/iz. and that 
of 22 Car. 2. are very different, the firſt by certificate deprives 
the plaintiff of full coſts, the other by certificate intitles him 


to full coſts; but notwithſtanding | think this a proper action 
to be brought here; yet as the Judge has certified, I cannot 


| ſee how this court can adjudge directly contrary to an act of 
parliament. The action of battery was poſſibly. put ipto the 


tat. 43 Eliz. becauſe it might be then thought that ſuch ac- 
tion would not lie in the county court, and 10 be ſure it will 
not with wi et armis, but I do not know but it will lie with- 
out vi & armis. Foſter J. ad idem. And the rule to ſhew 
cauſe why the plaintiff ſhould not have full coſts was diſchar- 
gee per totam curiam, | | 


. Between 
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Between the Pariſh of Petroch in Devonſhire and 
Stroke and Fleming. B. Kx . 


A poor pariſh A NNE Giles was removed by order of two juſtices from 


girl bound to Petroch to Stoke Fleming; upon an appeal, the ſeſſions 


ſerve till "ep : ir | 
Atte ſpecially, that Ann Giles was bound by indenture as a 


{without ſaying g 5 3 : e 6 
or till marriage) poor pariſh child, with conſent of two juſtices, to Rebecca 


and aſſigned over Gregory of the pariſh of Petroch, to ſerve from 1733. the date 
* ee Salns thereof till her age of 21 (not ſaid or marriage, as directed by 
is the ſtat. 43 Elis.) that the ſerved Rebecca Gregory under that 
ſerved. indenture five years till 720 17, 1738. when Rebecca Erego- 
ry agreed with Philip Fowle of Stoke Fleming, to aſſign over 
to him her apprentice; accordingly Rebecca Gregory deliver- 
ed up to Philip Fowle the indenture, and by an indorſement 
thereupon aſſigned to him all her intereſt therein; that upon 
the ſame day Ann Giles being then 14 years old, bound herſelf 
by another indenture to Philip Foæule to learn houſewifry, and 
to do ſuch other buſineſs for him as he ſhould have to do, 
and ſerved him from that time till 1744 in the-parith of Stoke 
Fleming ; that the day before the order of two juſtices was 
made, the ſeſſions vacated the indenture of appreniiceſhip, 
whereby the pauper was firſt bound to Rebecca Gregory, (but 
the court faid they could take no notice of that, becaule it 
did not appear that this vacating the firſt indenzure had any 
influence upon the two juſtices in making their . 3 
1 T 
Mr. Gundry moved to quaſh the order of the two juſtices z 
1/t, Becauſe the firſt indenture was not made according to the 
43 Elis. which ſays that poor girls ſhal! be bound 10 ſerve 
till 21 or marriage, and it is till 21 abſojutely, which is void. 
24ly, That an infant has no power to bind herſelf, ſo the ſe- 
cond indenture is void; or if the firſt indenture fhould be 
thought by the court to be well enough, yet there can be no 
legal aſſignment thereof, ſo ſervice under one or other of theſe 
will gain no ſettlement, EE 2g Pon 


- To this it was anſwered by Mr. Stracy, and adjudged by 
the court, that the firſt indenture is well enough and only 
voidable, and it is ſtated there was an indorſement whereby 
Rebecca Gregory afligned all her intereſt and term to come in 
the apprenticeſhip, and the girl binding herſelf to Philip Fowle 
is only her conſent to go to ſerve him, To be ſure ftriftly 
ſpeaking, an apprentice cannot be aſſigned over by law, ex- 
cept in London by the cuſtom. + In the caſe of Sr. Nicholas 
and St. Peter's Ip/wich, where a boy was bound under the 43 
Elis. for four years and ſerved them, the court held he gain- 
ed a ſettlement; fo the order of the two juſtices was confirm- 
ed, the pauper having gained a ſettlement at Stoke Fleming, 
Where ſhe laſt ſerved, | | 8 „ 
5 Rex 
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Rex verſus Gilbert. B. R. 


| D the return whereof it appeared that he was committed 


upon the fat. 9 Geo. 2 for being taken with fire-arms in com- 
pany with ſeveral other perſons feloniouſly aſſombled, aiding and 


EFENDANT was brought up by a habeas, corpus, upon Aſſiſting in run- 
ning goods not 
pardoned by the 


aſſiſting in the clandeſtine running of youu ; Mr. Smythe moved 


that he might be admitted to bail, as 
18 Geo. 2. But per curiam, This offence is not pardoned by 


ing pardoned by the fat. 


the ſtatute, and the defendant if he thinks proper, may upon 


his trial plead the ſtatute, but, as at preſent adviſed, we think 


this crime is not pardoned by the 18 Geo. 2 fo the priſoner was 


_ remanded, 


* Simmonds verſus Parmenter & al'. B. R. 


As E upon a joint bill of exchange, one defendant is Where the de- 
4 outlawed, and the plaintiff declares againſt the other ſet- fendant has oyer 


ting forth the outlawry ; the defendant craves oyer of the ori- 
ginal writ and record of outlawry thereupon, and then pleads 
nul tiel record, 8 nſerting the oper which he had craved 

and had; the plainti 

Wynne and others on the behalf of the plaintiff, that the de- 

fendant might be obliged to inſert the her (which he had 

craved) in the paper-book. But per curiam, Such a motion 


given bim of a 
record which is - 
ſet out in the 
: declaration, he 
7 replies quod habetur tale recordum, and need not ſet it 
after the paper-book was made up, it was moved by Serjeant forth in his plea, | 


was never known, and if the plaintiff had a mind to ſet forth 
the oyer or record of outlawry, he may do it in his replication ; 


; for the party who has had oyer may do as he pleaſes, whether 


he will ſet it forth in his plea or not; fo the plaintiff then moved 
for leave to amend his replication, by inferting the record of 


5 the outlawry, which was granted upon payment of coſts. 


Cited 2 Lutw. 1695. and 2 Barnes 266. Weavers Co. v. 
Ware 1 Barnes, Sinks v. Bird, 66 EE ard 

VN. When oyer of a bond is demanded, the defendant, when 
he comes to plead, ſeldom ſers forth the whole bond, but only 
the obligation or condition, or fo much thereof as makes for 
his-parpoſe. _ | 1 | 


PART I. | WM | | Cooke 


which might 


1 


1 — 
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| Cooke verſus Berry. BR. 


Nes trie never US SUM PSI 7 upon a promiſſory note; defendant pleaded 


granted for want that the plaintiff accepted of fome cheſts of tea in fatisfac- 
of evidence tion, upon which iſſue was joined, and there was a verdi for | 
have been pro- the Ware ; it was now moved on behalf of the plaintiff by 

duced at the Sir John Strange and Mr. Crowle for a new trial, upon an affi- 


trial, da vit that the plaintiff took this to be a ſam plea, and that he 


had a letter under the defendant's own hand, wherein it ap- 
pears the defendant had diſpoſed of the tea to another perſon, 
and wherein the defendant fays he will pay the plaintiff his 

money due upon the note, which letter the plaintiff did not 
produce at the trial, thinking the plea was a ſham, and that 

the defendant could not poſſibly prove it. _—_ 


In af. fa. ona But fer curiam, New trials are never granted upon the mo- 
| judgment the tion of a party where it appears he might have produced and 


defendant has a given material evidence at the trial if it had not been his own 


releaſe and omits default, becauſe it would tend to introduce perjury, and there 


ral rented = would never be an end of cauſes if once a door was opened to 


audita querela, this. Suppoſe in a /cire facies upon a judgment, the defendant 
| 2 5 has a releaſe, he is ſummoned, and has an opportunity of plead- 
ing it, and does not, he ſhall never have an audita querela; this 


HOY 653. is 2 very ſtrong caſe at bar, for the plaintiff has notice of the 


2 Mod. 22, 222. defence of the defendant in his plea, and ought to have come 
prepared to falſify it at the trial. And Denniſon J. ſaid he re- 
membred a caſe of a horſe plea, where the defendant pleaded 
he. gave the plaintiff a horſe in ſatisfaction; plaintiff looked 
upon it as a horſe (or ſham) plea indeed; but the defendant 
at the rrial proved it a true plea. Rule to ſhew cauſe why there 
ſhould not be a new trial was diſcharged. 


Barlow verſus Evans. B. R. 


Scire facias IRE facias againſt bail upon a writ of error of a judg- 
againſt bail in ment in the Common Pleas for certain damages, ſetting forth 
error of a judg- that A. recovered againſt B. certain damages, and that the de- 
ment for da- fendant bound himſelf in a recognizance in 193. to be levied 


E.. _ 1 upon his lands and chattels, in caſe the plaintiff in error did not 


| fhew cauſe why proſecute his writ of error with effect; then the ſcire facias 


the plaintiff commands the ſheriff to give notice to the defendant (the bail) 
ſhould not have to ſhew cauſe why the plaintiff ſhould not have execution of 
execution of the % damages aforeſaid, according to the form of the recogni- 

debt aforeſaid N | 2 | 4 
and not damages, ce aforeſaid ; the defendant demurs, and ſhews for ſpecial 
| cauſe that the word damages aforeſaid is wrong, and that it 
ought to be deb aforeſaid; the plaintiff joins in demurrer. 

| | | 5 Fard 


11 
1 
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Ford for the defendant, inſiſted that a ſcire facias is a new action, 


and in the nature of a declaration. 1 Inſt. 290. 6. And that if 


an action had been brought upon the recognizance it muſt have 
been debt; and here the demand is not of damages and coſts 


in the original action, but of the ſpecific ſum of 1937. entered 
into by the recognizance, and ſo prayed judgment that the ſcire 


facias might be quathed, 


Luke Robinſon for the plaintiff, inſiſted it is well enough, for 
the ſcire facias is for the deſendant to ſhew cauſe why the plain- 
tiff ſhould not have execution of the damages aforeſaid ac- 


cording io the form of the recognizance aforeſaid, and the word 


damages may be conſidered only ſurpluſage. 


But per curiam, This is upon a ſpecial demurrer, and the | | 
particular defect in the writ is pointed out, which the plaintiff 


might have amended ; it ought to have been to ſhew cauſe why 
the plaintiff ſhould not have execution of the ſaid debr of 1931. 
according to the form of the recoznizance aforeſaid, and no caſe 
has been cited to ſhew that wherever a defect has been pointed 
out by a demurrer, that the court have conſidered ſuch fault a 
ſurpluſage, and they faid they thought it was not ſurpluſage. 
Judgment that the writ be quaſhed. „ 


| Dougias verſus Hall. B. R. In Error 


 FRRESPASS, affault and battery in the C. B. Not 


guilty, verdi& and judgment there for the plaintiff below. 
Error is brought, and upon the common errors aſſigned, it is 
objected for the plaintiff in error that there are two counts in 
the declaration, and both of them are by way of recital with 
a quod cum, c. which is error, and cited by Mr. Stracey, 2 
Le 206. 2 Bulſt. 206. 2 Sho. 27, 295, 447, and Norman 
v. George, Hil. 4 Geo. 2. which was treſpaſs, aſſault and bat- 
tery in C. B and error after a verdict for the plaintiff below, 


od eum in 
treſpaſs well 


enough after a 
verdict and error 


% 


S C. B. 


2 Salk. 636. 


and was the very ſame point as now ear the bar, and he ſaid ne 


was informed the judgment was reverſed. 


Draper Serjeant on the other ſide, admitted all the old caſes 
to be as cited, but inſiſted that of late it had been otherwiſe 
reſolved, and that the count might be made good by the writ 
which is ſet out in the declaration, and is affirmative; and to 
ſhew that counts in treſpaſs are helped by the writ- part of the 
declaration cited 1 Sid. 187. and Franklyn v. Reeve H. R. Mich. 
term 9 Geo 2. error of a judgment from the C. B. in treſpaſs, 
where after the ſetting out the writ in the declaration the 1 


tiff counted for taking and carrying away divers loads of dung 
and foil, without ſaying of bis the ſaid plaintiff's, and the 
e 1 court 


ain- 


100 
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court held it was made good by the wit part of the de- 
claration. 5 


Lee Ch. Juſtice: The caſe of Norman and George was the 
very fame as this, but what judgment was given I cannot ſay, 
or whether any: But as at preſent adviſed I think this decla- 
ration is well enough, it ſets forth the writ, that the defendant 
was attached to anſwer the plaintiff of a plea of treſpaſs, where- 


fore with force and arms, c. and then the declaration upon 


that writ is quod cum, Ic. the writ and count may be conſidered 


as one, and I think the quare vi & armis in the beginning is a 


ſufficient averment. 1 Sid. 150, 187. 1 Lutw. 1509, Cre. 


_ Eliz. 185, 198. to ſhew that the writ and count are one: : 


upon the whole, I think the qu:d cum is helped by the quare vi 
& armis, &c. I do not indeed remember any caſe in this court 


by bill where this fault has been helped. 


Wright Juſtice inclined to the ſame. opinion, and ſaid that by 


given in it. 


the note he had of Norman and George, no judgment was ever 


Denniſon Juſtice: I am glad the court is inclined to get over 


this objection; I heard the caſe of Norman and George ſpoken 
to, and the difficulty with the court was, that where any thing 
is objected as a variance between the count and the writ upon 


a writ of error, they thought they could. not. take. notice of it 


without the writ was brought hither ; this ſtuck with them at 


that time. Where the writ is ſet out in the declaration in C. B. 
it ſhall be taken to be as ſet out, 2 Vent. 153. 2 Lutav. 1180. 


The preſent caſe in ſhort: is this, that the defendant was at- 


tached to anſwer why he aſſaulted the plaintiff, then he counts 
upon the writ with a quod cum, &c. I think we may reje& the 
quod cum as ſurpluſage, and why ſhould we not do it as well as 


where a man's name is miſtaken; it may be called a variance, 


but I think it is a very immaterial ane after the merits are tried. 


"1 Perhaps it might have been bad if the defendant had demurred 


to it, but. I am much inclined to think it well enough upon a 
writ of error after a verdict. 5 


To be ſpoken to again. 
But I ſuppoſe it was never ſpoken to again, the plaintiff in 
error ſeeing the court incline againſt him. e e 
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Ouſton ver fis Hebden. . R. In Prohibition. 


UL E to ſhew cauſe why a prohibition ſhould mot go to Prohibition. 
the court of Admiralty ; the defendant Hebden being 2 3 there are 
part-owner of the ſhip Scarbrs, procured a warrant from the pn, et | 
Admiralty and arreſted her in port. | : the owners of 2 
| | 3 2 Ns FH 7s 1 133 the leſs ſhares 
Tube ſuggeſtion for a prohibition ſets forth the proceedings in may arreſt the 
the Admiralty, ſtates the libel, which is, that this ſhip was op = the 0 
built at Scarbrs, that the builder fold one third part of her in „ 
ſixteen parts, retaining the other two thirds of her to himſelf, ty to be given by 
that the whole ſhip is worth about 300. that the builder the others before 
mortgaged his two thirds, and died, and that bis widow and the J ſhall be 
repreſentative ſold the ſame abſolutely to Ouſton, who is now e 
the maſter as well as owner of two thirds ; that this fale to _ | 
Ouſton was made without the conſent of the other part-owners, | 
and without any ſecurity given to them by. Qufon ; that he 
being maſter and chief part-owner, inſiſted upon going a voy- 
age againſt the will of the other part owners; that he refuſed 
to pay them for their ſhares, (they deſiring not to contiaue any 


longer part owners with him) or to fell the hip and diſtribute 


ſell the 


the money among them in proportion; and then the libel con- 
cludes praying the ſhip may be fold, or that they may have 
ſuch other remedy as may be thought proper by the Admiralty. 


Oufton in his anſwer to the libel ſays, that Zzbden's Mare is 
not worth more than 501. that the other parts are worth 450/. 
that the other part owners agreed to his (Oyfor's) purchaſe, 
and did not inſiſt upon bis giving ſecurity before the inſtitution 
of the ſuit in the Admiralty; and then he ſays, that there is no 

ſuch uſage as ſet forth in the libel for the court of Admiralty to 

eee ſays that he inſiſted the ſhip ſhould go the 

voyage, and it is ſuggeſted for a prohibition that the Admiral 

has no juriſdiction in port. . i f 8 | 


Doctor Strahan againſt a prohibition: The ſuit in the Admi- 
ralty is inſtituted againſt the ſhip and not the perſon, and it is clear 
the Admiral has juriſdiction in this:cafe from many authorities; 
from the laws of Oleron made in that ifland by Nirbard i. when 

he came from the holy land, Prom. 121. and he cited fat. 4 
Ann. c. 16. as to ſeaman's wages; and ſeveral orders of coun- 
cil, vig. of 14 December 1644. and in March 1665. and an 
agreement between all the Judges of England and the Judge 
of the Admiralty of 18 February 1632. Which was confirmed 
by the King in council, and ordered to be regiſtred among 
their orders, a copy whereof is in Fynn. | 
| | a Serjeant 


7 


* 


Trinity Term 18 & 19 Geo. 2. 1745. 


Serjeant Bootle of the fame fide: The defendant being a 
pari- owner is in the nature ofa tenant in common, and there is no 
remedy for one tenant in common againſt another at common 


law for diſpoſing of the whole ſhip, and fo is 1 Lev. 29. Lit. 
fec. 323. T. Raym. 15. And where there is no remedy at 


law, this court will not grant a prohibition to the Admiralty. 


Vide 1 Roll. Abr. 530. C. pl. 3. 1 Ld. Rm 223. Titægib. 


192. 


Poole of the fame fide : This is not a common law queſtion 


touching property, for the reſpective ſhares of the owners are 


admitted upon the face of the pleadings, but the queſtion is 
concerning the exerciſe of property, and as this is a matter for 


which no remedy can be had at common law, this court will 
not grant a prohibition ; courts of law can iſſue no proceſs to 
rohibit waſte, and do not take cognizance thereof until after 
it is done. To ſhew this ſuit is properly inſtituted, Skin. 230. 
And there is no want of juriſdiction, nor of a proper trial in the 
Admiralty, and the ſuit there is in rem, and not in per ſonam. 


Sir e Bootle for a prohibition This whole tranſaction 


appears to be at Scarbrg, from whence the pais may come, and 


it is univerſally laid down in our books, that the Admiralty has 


no juriſdiction of matters done at land, whether here, or be- 


yond ſea, and if a contract be N ons upon at ſea, and Gabe ON 


and finiſhed at land, it is the fame as if the whole had been 
made at land, they pray to have the ſhip ſold, the moſt that can 
be done is only to oblige Ouſton to give ſecurity. - | 


Lee Ch. Juſtice : Are you willing to give ſecurity ? by 


Sir 7. Bootle : We muſt take it as it appears upon the libel, 
Which contains more than the. Admiralty has juriſdiction of, wiz. 
it prays a falg of the ſhip; the caſes cited by the Doctor only 
ſhew that the Admiralty has juriſdiction concerning the laying 


of ſhips in port, and injuries done to one another in port, by 
laying too near, £c, ſeaman's wages, &c. but even in caſes of 
wages, if they are not in the common way, but by ſpecial con- 
tract at land, the Admiralty has no juriſdiction. As to the 


orders of council, this court never did nor ever will take notice 
of them, they are of no authority at all to a court or a jury, 


and I hope never will reach the juriſdiction of this court; and 


as to the agreement between the Judges ande the Admiralty, 


_ that is of no authority at all. It is objected that a part-owner 


has no remedy at law againſt another, in anſwer, :Carth. 26. 


Lord Holt was clear of opinion that one part-owner may have 


a ſpecial action againſt another for hindring him to go out with 


| the ſhip. Vide 1 Ld. Raym. 223 


M. 


— 
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Mr. 4. Fawkes of the fame fide : The original juriſauiction 


of the Admiralty is either by the connivance or permiſſion of 

the common law courts; the fat. of Ric. 2. and H. 4. are 

only in affirmance of the common law, and to prevent the 

great power the Admiralty had got by the laws of Oleron; and 


the true reaſon for their juriſdiction in matters done at fea, is 
becauſe no jury can come from thence, for if the matter ariſe 


- in any place from whence the paris can come, the common law 
will not ſuffer the ſubjet to be drawn ad aliud examen ; and 


this is the true touchſtone to try whether the Admiralty has 


juriſdiction. 12 Rep. 129. Rell. Abr. 531. Omen 122. 
_ Brownl. 37. 2. Ro. Rep. 413. It appears Hebden, at Scarbro, 
before a notary public proteſted againſt Ouſton, or any other 


Perſon's navigating the ſhip out of the port of Scarbrs, by the th 
article of the libel ; from whence the pais may come; and in 
caſes between man and man the Admiralty has no juriſdiction. 
Cro. Fac. Moore 891, 2 Rep. 49. Mo. 916. 


Whether the court of Admiralty can compel ſecurity to be 
given in this caſe has been wexata queſtio, ard that they cannot, 
1ee Hard. 473. Carth. 26. 6 Med. 162, Though the Ad- 
miralty has no juriſdiction, yet a remedy may be had in the 
Hall; for in the caſe of Cobb and Maſters in Chancery, before 
Mr. Juſtice Parker, who ſat for the Chancellor, it was decreed 


_ that the greater part-owners ſhould not navigate the ſhip until 


ſecurity given to the others; Mr. Hume and Mr. Lawſon were 


both of counſel in that cauſe ; but ſuppoſe the Admiralty has a 


juriſdiction to compel a ſecurity, yet there is no ſuch thing 
prayed in the libel, which is only to ſell the ſhip ; and I humbly 


inſiſt there is no court whatever can compel any man to part 


with his property againſt his will. = ; 


lee Chief Juſtice : Generally ſpeaking, the court of Ad- 


miralty has no juriſdiction of matters or contracts done or made 


at land; but this particular caſe muſt be determined upon the 
whole caſe as it appears upon the pleadings; now the libel con- 


cludes with praying that the ſhip may be fold, Sec. Or that the 


party libelling may have ſuch other remedy as that court ſhall think 
proper ; | have no doubt but the Admiralty has a power in this 


caſe to compel a ſecurity, for this is a proceeding in rem, and not 


in per ſonam; and this juriſdiction has been allowed to that 


court for the public good, as is confirmed by the caſe cited from 
Fitzgib. where it is ſaid that courts of law have allowed it. 

Indeed the Admiralty has no juriſdiction to compel a fale, and 
if they ſhould do hat, you might have a re after 


ſentence, or we may grant a prohibition again 


ſelling or com- 


pelling the party to ſell, or to buy the ſhares of the others, 
* which was agreed to per totam curiam, and the rule as to bat 
was made abſolute ; but as to compelling a ſecurity to be 
given, the rule was diſcharged, © | | 


Johnſon 


. . 5 
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14 Trinity Term 18 & 19 Geo. 2. 17435. 


Johnſon verſus Bridgewater. B. R 
is Crall miftalce T HE bill of Middleſex was returnable on To next aſter 
In the title of the morrow of the holy Trinity ; the plaintiff's attorney 
the declaration delivered a declaration to the defencant's attorney, intitled of 
not a reaſon to Ji nity term in the 19th year of King Geo. 2. which the defen- 
Jet afide the E | 5 3 e e ; 
Judgment, and dans attorney at the lame dme told him was Wrong, and ought 
the roll may be to be Trivity term in the 18th and 19i1 years of the King, 
right. (for the eſſoin-day was in the 18th year, and all the rett of 
the term in the 19th) and deſired him to make it right, which 
he refuſed to do, and proceeded to judgment for want of a 
plea; and now Ford moved to fect aſide the judgment, inſiſt- 
ing that there was no ſuch term as Trinity term in the 19th 
year, and faid the like thing happened about the 7th year f 
the preſent King; and Lord Hardæviche ſaid it ought to be 
ſtiled Trinity term the 7th and Sth years of the King. The 
court agreed it was Trinity term the 17th and 18th years of the 
King, and ſaid if the roll was right it would be well enough ; _ 
and the Maſter in court faying that many declarations of this 
term were intitled in the 19th year, they thought it was too 
much to ſet a ſide the judgment for this {mall miſtake, becauſe 
it might effect many other. caſes, and be of great public incon- 
venience to many plaintiffs ; and diicharged the rule to thew _ 
cauſe. 8 „ Er a 9 ö 


Bebema verſus James, B. R. 
er proceſs A Copy of a latiat was ſerved upon the defendant without 
ſerved without 1 his name to the notice at the bottom of the copy; and 
the defendant's it was moved by Mr. Huſſey to quaſh the /a!itat, which was 
name to the no. done per tot cur” ; and they ſaid it had been often fo ruled, and 
tice at the bot- that the flat. 5 Geo. 2. expreſsly requires it; Fawcet for the 
tom is bad, 55 & Pe rg: | 
* : Plaintiff oppoſed it ſtrongly. 05 1 


Smith verſus Davis. B. K. 
A freeholder is HE lord of the manor of Tootham in Suſſex bri Ngs this 
refuſed a rule to 1 ejectment for lands claiming them as copyhold ; the de- 
inſpe the rolls endant is a freeholder in the manor, and claims the lands in 
hy bo rang queſtion as freehold ; and the defendant moved for a rule to 
himſelf and the inipect the court rolls of the manor ; but it was refuſed per $ 
lord touching a (un, and they ſaid ſuch a rule was never heard of; the plain- 
copyhold. tiff is not obliged to aſſiſt the defendant to make out his title; 
| and Lee Chief Juſtice ſaid that church-wardens, in a caſe lately, 
were refuſed to inſpect pariſh books, where they themſelves 


were parties. | 
| Michaelmas 


Michaelmas Term. 


19 Geo. 2. 1745: 


: Gulliver verſus Wicker. B. R. 


5 T HI J was an o cjement, upon the u ial whereof this caſe Deviſe to child | 


was made jor the opinion of the court. in ventre fa 
| mere, where the 


child never was 


Robert Weaith being ſeifed of lands in 10 by bis will of the : in 
Sth of December 1585. deviſed the whole to his wife Katharine And what are 


for her life, and after her death to ſuch child as ſhe was then words of condi- 


ſuppoſed to be enſeint with, and to the heirs of ſuch child for tion and what of 
ever, provided that if ſuch child as ſhall happen to be born W HO and 
ſhall die before the age of twenty-one years leaving no iſſue of — 9 
its body, the reverſion of one third of the ſaid lands ſhould go 2 | 

to his wife and her heirs; one third to his ſiſter Eligabetb and 

. her heirs, and the other third to his ſiſter Ann and her heirs. | 


| The teſtator died ſoon 3 W his wife who was 
not with child, nor never had one, and three ſiſters, Elizabeth, 

Ann and Mary his heirs at law, to the laſt of whom he only 

gave a legacy of hve pounds; the leffor of the plaintiff claims 
under the wife and two fiſters Elizabeth and Ann, and the, de- 
en claims under the other tiſter Mary. 


The principal cuaſtiva for the conſideration of the court is, 
whether the deviſe over to Katharine, Elizabeth and Ann be a 
good deviſe or not; for if it is good, then judgment muſt be 
ſor the plaintiff, if not good, then one thirc deſcended to 
Mary, and it will be for the defendant. | 


hi caſe was ſolemnly argued by Mr. 88 600 the plain- 
5 uſt, and Serjeant Skinner for the defendant, Hil. 17 Geo. 2. and 
by Mr. Ford for the plaintiff, and Bootle for the defendant, 


5 | Gin. 1889 19 Geo. 2. and in this term, Lee Chief Juſtice de- : 


| livered the —— of the whole court for the W | 
; Lee 
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Lee Chief Juſtice : The intention of the teſtator upon the 
face of this will is very plain and clear, and therefore 1t ought 
to be fulfilled if by law it can; the deviſe to Katharine tor liſe, 
with remainder to ſuch child as my wife is enſeint with in ſee, 
we are of opinion is a good contingent remainder to a ſuppoſed 
child in wentre ſa mere; and if there had been no devile to the 

wife for life, the deviſe to the child in wentre ſa mere, being in 
futuro, would have been a good *executory deviſe ; but as in 
the preſent caſe the deviſe to the child in ventre ſa mere, is 
after a freehold to the wife, it is certainly a good contingent 
remainder. Salk. 229. Cro. Jac. 5 2 Saunders 388. 
Bridgman 3. The deviſe being to the child and its heirs, if the 
will had ſtopped there it would have been an abſolute fee, but 
the proviſo which follows has contracted it, and made it a fee- 
ſimple conditional. e EE.” 5 : 


1 Vent. 202. But it is objected that the proviſo is a condition precedent, 
Salk. 570. and that the birth of a child is a condition precedent, but we 
are of opinion that the devile to the child is a limitation of a 
remainder. 1 Fern. 304. Pollex. 72. 3 Keb. 122. 2 Lev. 
21. 1 Vent. 229. Page and Hayward, Trin. 4 Anne; and by 
Holt C. Juſtice, the word condition is to be conſidered as a li- 
mitation whereby it appears that it may be conſidered as a limi- 
tation either where the deviſe is in tail or in fee. 


Then it is further objected, that though it is now ſettled that 
a deviſe to a child in wentre ſa mere may be good ab initio, and 
take effect when ſuch child comes into life, yet where it ap- 
pears afterwards that no ſuch child ever was in rerum natura, 
the deviſe becomes void ex poſt facto; but in anſwer to this it 
muſt be obſerved that no cate has been cited to ſupport this, 
nor is there any reaſon for this difference, for we are of opinion 
that whether the limitation to the child never took effect, or 
whether it did, and was determined, is the fame thing, as ap- 
pears by the caſes cited 1 Leon. 197. 2 Leon. as the remainder 
to the child never could take place, the next deviſe over muſt 
take effect, Dyer 300. 2 Vern. 723. ſor taking the proviſo to 
be a limitation, and not a condition precedent, theſe caſes 
amount to a full anſwer ; and therefore we are all of opinion, 
That the true conſtruction of this will is, that here is a good 
"deviſe to the wife for life, with remainder to the child in con- 
| tipgency in fee with a deviſe over, * which we hold a good 
N. The Chief executory deviſe, as it is to commence within 21 years after a 
Juſtice ſome- life in being; and if the contingency of a child never happened, 
cores 2 þ wap then the laſt * remainder to take effect upon the death of the wiſe, 
cutory, and and the number of contingencies are not material, if they are 
ſometimes he | 8 0 ; „„ 3 
called it a remainder (in delivering the opinion of the court, ) ſo that it ſeems to mee 
uncertain whether they determined it an executory deviſe or a contingent remainder. 5 
— | Eg: | | | , 


all to happen within a lite in being, or a reaſonable time alter- a 
wards. Judgment for the plaintiff. | | 


Andrews v. Fulham, Trin. 11 Geo. 2. B. R. The ſame 
_ queſtion was determined with regard to leaſehold lands to be a 

ood remainder in thirds; and in Hil. 1742. in C. B. three 
judges in court; the ſame caſe between Roe and Wicket, held, 
that the deviſe over was a remainder depending upon a contin- 
gency which never happened, and therefore never could take 
effect; cited per Serjeant Sinner arg uendo; contra the preſent 
determination. e e ee gs fe OE El > 


55 The | Mayor, &c. of Northampton verſus | Ward. | 


T HIS is treſpaſs for breaking and entering the plaintiff's 2 Stra. 12 38. 
1 155 clo'e called the Butcher-roay in the town of Northampton, S. C. * 
and erecting a ſtall there for a certain ſpace of time; the de- wo w_ 
fendant by leave of the court pleaded three ſeveral pleas; 1/7, _ ae ee 
the general iſſue to the whole; 24h), As to breaking and en- have a licence 
tring the ſaid cloſe, erecting a ſtall there, and permitting it to for that purpoſe 
remain for the ſpace of twenty hours ; he pleads that the faid from the owner 
place where the treſpaſs is ſuppoſed to be done, is as well called _ = _ 
by the name of A. as by Butcher-row, and lies within the n 2 
town of Northampton, which is a burrough by preſcription, and e 
that time out of mind there has been a public market there for 
buying and ſelling, c. And ſays there has been a cuſtom 
time out of mind for every butcher, being a freeman of the 
town, to erect a ſtall in the ſaid place to expoſe his fleſh to ſile 
without paying for the ſame, and avers that he is a freeman 
and a butcher, and juſtifies entering the faid place, (being on a 
Saturday, which was the market day) and erecting a ſtall for 
expoſing his fleſh to ſale, as it was lawful for him to do, which 
be ſays is the fame treſpaſs mentioned in the declaration. 34% 
He pleads that as to placing the ſtall there, and permitting it to 
remain 20 hours, that the town of Northampton is an antient 
town, and that the locus in quo is within the ſaid town; that 
there is a public market holden every Saturday in the locus in 
quo for ſelling of butcher's meat, that he theretore entred the 
lame place where the market was kept with his meat, to ſell the 
8 ſame, and erected a ſtall for expoſing his meat to ſale in the ſaid 
open market, and laid his meat upon the ſtall ſor ſelling it, 
| which ſtall he ſays was neceſſary for him for the expoſing 
ae Th his meat to fale, as it was lawful for him to do, which is the 


| . ſame treſpaſs, c. 


g ET. the 2d plea the plaintiff replies with a proteſtandi, and 
e - - ** maverſes the cuttom,” -: © | | | | 
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As to the 3d plea, the plaintiff replies with a like proteſtando, | 


admits Northampton is an antient town, that the locus in quo is 
within 1t, and that a market is held there on ever Saturday, | 


and ſays that the corporation is ſeiſed in fee of the ſaid cloſe in þ 


which, Cc. and of the ſaid market, and that the defendant 
without the licence or conſent of the plaintiff, and af bis on 
wrong, 22 8 and erected the ſtall. | 


| Defenduxit rejoins to the replication to the ad plex, « and takes 
iſſue upon the traverſe of the cuſtom. 


And to the benen to os 3d 3 there was a e re- 
joinder, and thereupon a demurrer by the plaintiff, who fhewed 


for ſpecial cauſe that it does not appear that the defendant had 


any legal right to ſet up a ſtall in the market, nor had any leave 
ſo to do from the . who is | ſeifed, both of the ſoil 2 


market. 


So that there were two iſſues 188 to the country, vi. 
upon the Not guilty, and the cuſtom. which went down to be 


tried. and a verdict was found for the plaintiff againſt the cuſ- 3 


tom, and alſo ſor the plaintiff _ the Not guilty: 


But as by he ths defendant with leave may 3 as many ; 


pleas as be thinks fit, and if any of them be a good legal de- : 
| Fence for him he muſt ſucceed againſt the plaintiff, or if none 


of the pleas be good, yet if plaintiff has miſtaken his action, 


he cannot have judgment againit the defendant ; «therefore the ; 
defendant by his third plea having inſiſted that he had not only a 


right to come into the market, but alſo to ſet up a ſtall there, 
it being a public market, the plaintiff's replication was not a 


good anſwer to it, as he inſiſts, and therefore the demurrer was 


argued three times at the bar, vis In Mich. term 18 Geo. 2. 
by Luke Robinſon for the plaintiff, and Serjeant Draper for the 
defendant ; In Hilary term 18 Geo, 2. by Mr. Starkey, Poſtman 


of the Exchequer for the plaintiff, and Willes the King's Ser- 
jeant for the defendant, and in Trinity, term laſt by Sir John 


Sirange for the plaintiff, and Mr. Gundry for the defendant, I 
heard and noted all the three arguments, the ſubſtance of all of 
them being contained in abe laſt, I ſhall oaly ſet Fog gown: here, 


Sir John Strange "op the plainiff: There are two principal 


queſtions urile't in this bes. 


Whether of common 1 every pete i in 2 may 


"3.0 
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. 2. If he cannot de it, (which 1 ſhall: endeavour to ſhew he 
cannot) whether an action of. treſpaſs is not a proper action in 
this caſe for the plaintiffs as owners of the ſoil. | = 


Stallage and piccage are ſo well known: in the law that they 
want no definition; but if it be of common right to erect a ſtall 
in a market, there is an end of them both; the common right 
that has ever been contended for, as to a marlet, has never 
been carried further than the coming into the market, to expoſe 
goods to ſale; if any one ſo coming will have a tall. he muſt 
pay for it, which is /zallage, and if he breaks the ſoil it is piccage. — 
The right to a marker, and right to the bil, are very different 
things, and one may belong to one man, and the other to ano- 
ther, and ſtallage and piccage are incident to the ſoil; thereſore 
if the King grant a fair or market with toll certain, to one ard 
his heirs to be held within land that is borough Engliſh; and the 
grantee dies, the heir at the common law ſhall have the Fair or 
mar let, and the toll; but the youngeit fon ſhall have the 
piccage and ſtallage with the ſoil, by the cuſtom. Mo. 47 4. 


FD Gt — —— fy mes res edt. ens — 
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| Piccage and ſtallage are very different from 0/1, for toll is 2 Inſt. 223. 
certain, is payable by the buyer, ard not unleſs there is a ſale, 
and muſt be by grant or preſcription ; but piccage and ſtallage 

are uncertain, payable Whether the goods on the ſtail be ſold ? 
or not, and are due of common right to the owner of the foil, | 
cven where a new market is held or kept; and thereſore as I 

inſiſt the ſoil is no ſurther appropriated to the uſe of the public, 

when a market is held thereon, than for liberty to any man to 

enter the market to buy and ſell there, any perſon who wants an 
eaſement (as a /tall is,) muſt agree with the owner of the ſoil 
for licence to erect one, and if he eres one without ſuch 0 
leave, he is a tre ſpaſſer. e | 


of the ſoil, that the defendant erected a ſtall thereon without 
their licence, for it muft'be taken he had no licence, he not 

having pleaded any; but however, it is averred in the replica- 
tion that the defendant did it of his own wrong. 


| 
i 
appears upon this record that the plaintiffs are the owners | 
| 


Tf a man cannot fix a ſtall in a marker of common right, it 
follows he muſt make ſome compoſition with the owner of the 
ſoil, before he can do it; for if a man uſes my ſoil without my 
leave, I may maintain rreſpaſs agaiaſt him; and an action of 
debt will not lie, for here is no certain duty or recompence, 
nor can the plaintiff diſtrain; becauſe there is no certain de- 
mand; caſe on an afſumpſit, or quantum meruit will not lie, 
| becauſe there is not any contract, and theſe mult be grounded 
upon a promiſe, either expreſſed, or ſuch as the law will :n:p1y ; 
and as this was done without the plaintiff's licence, and 


20 
Re pt 8 7 

— — — 

5 — 3 


—— — — 2 — 
2 way 


9 


— — 
3 * 


2 
5 —j— —— ond er are —I—ê——— — — 
— — : W * _ edt Es © COT 
” — 


— 


— ——————— 


110 


1 


Michaelmas Term 19 Geo. 2 2 1745. 5 


-v f * 


Blount's Law 
Dict. Miſheu, 
Boyer verbo Eſ- 
tallage, Spelm. 
Gloſs, | 


of the defendant's own wrong, which is confeſſed by the 
demurrer, there could be no contract; ſtallage is a ſatisfaction 
to the owner of the eil in a market, for the liberty of placing 


a fall upon it, the plaintiff is the owner of the ſoi/ here, 


and ſo has a right to ſuch ſatisfaction, and there is no right 
without a remedy ; if therefore, neither debt, aſſumpſit nor 
quantum meruit will lie in the preſent caſe, nor the plaintiff can 
diſtrain, (as J have already ſhewn,} tre/paſs muſt be the only 


remedy. 5 


'T ſhall now take notice of what was ſaid of the other ſide 


upon the former argument. It was ſaid, iff, That as the Jaw 


gives the defendant leave to come into the market to ſell his 


goods, it will alto give him every thing neceſſary for the con- 


veniency ot felling and expoſing them to fale, and that it 
appears upon this record that a ſtall was neceſſary for the de- 
fendant in the market. ÿ r! hs 4 


In anſwer to this, it muſt be admitted, that every perſon may 


come and bring with him to the market his goods to fell, but if 
he wants any conveniences there, as a ſtall of leſs or greater di- 


menſions, he muſt agree with the owner of the ſoil for it, for if 


it were otherwiſe, there would be nothing but ſtrife and confu- 


ſion, inſtead of peace in the market, and the ſtrongeſt hand 


would engroſs the largeſt fall, and a few perſons might take up 


the greateſt part of the ſpace in the market, and the owner of 
the ſoil have no adequate ſatisfaction; and as to a fall being 


_ abſolutely neceſſary for a butcher, he may have his meat car- 


ried about the market in baſkets, which would be as convenient 
to the public as if he had a ſtall, which can only be for his own 


ſingle conveniency or eaſement, 


The caſe of the fix carpenters, 8 Rep. was cited for the de- 


fendant, but is an authority for the plaintiff, for it proves that 
where one enters the freehold of another under a licence or le- 
gal authority, and aftewards abuſes that licence or authority, 


he thereby becomes a treſpaſſer ab initio ; where a man has a 


right of common, and the hi! happens to be ſo overflowed that 

he cannot enjoy it without digging trenches to drain it, yet if he 

does dig trenches to drain it, the owner of the ſo] may bring 
treſpaſs. 1 Sid. 251. | | RE 


Another obieQtion was, that, 17 being a public „ f hs : 


| foil was dedicated to the public ufe ; in anfwer to this, 1 admit 


that no man can be a treſpaſſer for coming into the market, the 


foil being dedicated for that particular purpoſe of a market ; but 


if a man breaks the , (as has been admitted on the for- 
mer argument by Serjeart Willes) he becomes a treſpaſſer, 
and ſo he is (as I inſiſt) if he erects a ſtall without the 
licence of the owner of the foil. In the caſe of Sir John 
Lade v. Shepherd, Bil. 8 Geo. 2. In an action of treipaſs 
quare clauſam fregit, upon Not guilty a caſe was made 

e | 5 | | = for 
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for the opinion of the court, which ſtated, that the locus in quo, * 


Fc. was formerly the property of the plaintiff, that he, ſome 
years ago, built houſes and a ſtreet upon it, and that part of the 
ſaid place near the houſes had, ever fince, been uſed as an 
highway ; that the defendant was owner of the lands join- 


ing to this highway, which was only parted by a ditch ; 


that the defendant laid a plank over this ditch by way of bridge, 


one end whereof reſted upon his own ground, and the other 
upon the plaintiff's, which was now an highway; upon the 


argument of this caſe it was very ſtrongly inſiſted, that the 
Plaintiff having made this an highway, the oil was dedicated 


to the public, and he could not now maintain zreſpaſs for thus 


laying the end of a plank upon it (but whether the defendant 
might be liable to an indictment for it, was another matter); 


Lord Hardawicke and the whole court were of opinion, and faid, 
That although it was certainly a dedication of the foil to the 
< uſe of the public, ſo far as the public might have occaſion to 
* paſs and repaſs along this ſtreet or highway, yet that the 
„ plaintiff had not abſolutely parted with the property of the 


foil, and to all other purpoſes, except the right of paſſage to the 
public, it is ſtill the plaintiff's ſoil, and this was an egſement to 


the defendant, and if he will have it he mutt agree with the 


the plaintiff for it; and per totam curiam, *Treipais well lies, 
and judgment was given for the plaintiff.” This is the caſe of 
the owner of the ſoil ; but in 2 Rol. Ahr. 549. H. p. 1. he that 
has only the herbage of a foreſt or cloſe may have treſpaſs, as 


2 well as he who hath the land. Every man muſt keep himſelf 


within his own privileges, for if a man bring bis cattle upon the 
common with an intent to agree {or them there, and having 
driven them thither, finds the common not yet fit, he becomes 
thereby a treſpaſſer notwithſtanding he drives the cattle away 


again immediately, and although he might lawfully go himſelf 


to ſee if the common was fitting. 1 Kol. Abr. 406 pl. 7. 
It was alſo objected, that if the defendant cannot ſet up a fall 


it will be putting it in the plaintiff's power to deprive him of 
the benefit of the market, which every man in England has a 


right to come into, to ſel] his goods, and this would be a pub- 


lic inconvenience. In anſwer to this I would mention the caſe 


of coal-mines in the north, where if the owner of the mines 


wants to have a way over his neighbour's grounds (though coal-- 


mines be for the public benefit) yet he mult agree with for it bim 
over whole ground he would paſs, though it be never fo poor 


and barren ; the owners of coal-mines have often made attempts, 
(ſome in parliament) to break through theſe way-leaves, but 
they never could prevail; for it is but reaſonable, if my neigh- 
bour happens to ind coals cloſe by my lands, which makes his 


eſtate of twenty times the value it was before, if he will have 


a way over my ground, which is of infinite benefit to him, 


that I ſhould have ſome recompence; for though my ground 
. F e | may 
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may not be worth 2d. per ann. beiore to mylelt, yet to my 
neighbour, it may be worth 1000. per ann. and if he will come 
over it without my licence, my only remedy is treſpaſs. _ 


Du Freſne's definition of a ſtall was mentioned before by 
Serjeant Willes, that it was a ſtation or place, Ic. and that 


though a man might come to a market, yet if he could not have 
a ſiation or place to put his wares upon, he might as well not 


have the liberty of coming into it at all; to'this, J admit, he 
may have a ſtation, with a baſket, or ſuch a thing, but if he 
will have a /zall, and take up a greater ſpace of ground, he 


muſt pay the owner of the /o:/ for it. It was alſo objected, that 
the plaintiff ought to have made a demand of a tum of the 

_ defendant for /ta/lage, before he could maintain treſpaſs in this 
particular caſe ; in anſwer, I ſubmit that it might as well be 
ſaid that in every caſe of a treſpaſs a ſatisfaction muſt be de- 


manded while the party is doing the freſpaſs; ſo he concluded 


for the plaintiff. 


Mr. Gundry for the defendant : The defendant has averred 


that a ſtall was neceſſary for him for expoſing his goods to ſale, 
and this, by the demurrer, is confeſſed; it is admitted I have a 


right to come into the market and bring my goods in order to 
ſell them, and by the pleadings that a ſtall is neceſſary; but it is 


' ſaid, no man is obliged to find or provide me a fall, therefore 
inſiſt J have a right to erect a ſtall my ſelf, I ſhall endeavour to 
_ anſwer Sir John, and ſhew, ; NV 


1, That fallage is not due of common right : and 
2dly, That treſpaſs in this caſe is not the proper remedy. 


In order to the 1 ft, I ſhall give ſome account of the origin of | 


fairs, and of the nature of zoll, piccage and flallage. 


Fairs and markets are derived from the crown, and muſt be 
by grant or preſcription ; the public have an intereſt therein, and 


| that is the reaſon why no man can have either, without licence 


from the King; and it is no uncommon thing in the law, for 


a perſon to have a franchiſe, and yet be my conſidered as 


a. mere truſtee for the public; as in the caſe of a corpora- 
tion, the grant to the mayor may be for the benefjt of the whole 
town; markets were Originally granted to towns for the public 
good, therefore the public good is chiefly to be conſidered. In 
former times the greateſt part of the property of this kingdom 
was in a few great men, lords of manors, cities and antient. 
towns, and it was for the lord's benefit for people to reſort to 
his manor, to take off and buy the produce of his lands; and 
for the benefit of towns, to have people come to their markets, 
to ſupply them with tuch neceſſaries as they daily — | 
| ES | | | can 
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I cannot find one judicial determination in all the books, 
=, that ſtallage is due of common right ; that it may be due 
| by grant or preſcription, I admit ; but there is a great dif- 9 5 
ference between what may be due, and what is neceſſarily 2 Inſt. 220. 
due; it would be more reaſonable to ſay that toll is due of 2 Ro. Abr. 
25 ö common right (which no body can ſay it is) than that ſtallage 143 
N is, for he that has toll is obliged to keep books, and to do 
| bother things; in 1 Lutw. 1518, ſtallage is conſidered as a 
; kind of toll; and as to the caſe in Moor, of the two brothers, 
where the market goes to the eldeſt, and the ſoil (being 0 
rough engliſh)to the youngeſt, it does not follow from that, that 
ſtallage is due of common right. If it be payable at all it muſt 
be by cuſtom ; ſee Dr. Kennet's paroch. antig. Gloſſar. verb. Stal- 
lagium, that flallage is a cuſtomary rent paid in tairs and mar- 
kets for the liberty of a ſtall or ſtanding; and though it may 
ſometimes be incident to a market, or fair, yet it 1s ſepara- 
ble; and Hen. 2. granted to the tenants and merchants 
within the honour of Wallingford, ut quieti fint de Thelonio, 
Stallagio, &fc. As to the 2d point, that the defendant is 
wan af RE og 8 


- Suppoſing (for argument's ſake only) that ſtallage be 
due as neceſſarily incident to the owner of the ſoil where a 
market is kept, it muſt be a certain duty, and not arbi- 
trary, therefore debt will lie for it, or the owner may diſ- 
train; and let ihe right to ſome duty be but fixed; it muſt 
be recoverable upon a quantum meruit, Which of late years 
| hath been ſubſtituted in the place of that action which was 
formerly called a ſpecial action of debt, as it is called in tbe 
caſe of the ſix carpenters, 8 Rep. 147, for the Jaw to ſay 
there is ſomething due to the lord, and that there is no way 
to recover it, is a mere jus vagum ; treſpaſs is to recover da- 
mages for a tort, if any ſum of money be due, his cannot 
be the proper action. 3 1 | 


It is admitted that every man has a right to come into a 
market with his goods to fell, and defendant has pleaded 
that a ſtall is neceſſary, which by the demurrer is alſo 
admitted, and therefore it follows that every man has a right 
to erect a ſtall, if this were not true, it would be in the t 0 
power of the owner of the ſoil, let the market be in whom '- © 
you will (and it may be in another perſon, as in the caſe in 
Moor) to defeat the owner of the market of his profits thereof, 
by demanding ſuch unreaſonable ſums for ſtallage, as would 
prevent every body, from coming to market who had any 
large quantity of goods to fell, or he might admit and 
exclude whom he pleaſed, and it might be worth the while 
of one perſon to give the lord a ſum to exclude all others of 
the ſame trade, which would be quite contrary to the nature 
of the grant of a market, which is for. the public good. 
33. 8 3 | 
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Judgment of 
the court, 


As the law gives a right to every man to come to market 


to ſell his goods, it will alſo give him the means of enjoy-. 


ingithe end of his coming there ; in all caſes where a man 


releaſes the means of coming at any thing, he releaſes the 

thing itſelf; as if a man brings an action upon a bond, and 
then releaſes all actions, he thereby releaſes the bond. It 
is ſaid we muſt aſk leave, that is ſaying we have no right of 
coming into the market at all, If a grant be to a Duke, to 


hunt, it extends to proper attendants upon him ; the like 


If the owner of the ſoil ſhould take unreaſonable ſtallage, 
inſomuch that if he were owner of the market it would be 
a forfeiture thereof; yet if the foil and market were in ſeve- 
ral perſons, an abuſer in the owner of the ſoil would not be 


a forfeiture of the market. A grant to hold a market in 
another man's ſoil would be void; the words piccage and 
ſtallage as well as toll are uſed in all antient grants of mar- 


kets. In the caſe of an highway through the ground of the 


lord of a manor, the lord might as well ſay that toll is inci- 
dent for going through it, as in this caſe of a public market ; 
it in the caſe of Sir Jobn Lade, (before cited) a bridge had 


appeared to have been neceſſary, the law would have al- 


lowed it ; if there is any duty certain or uncertain, it is 
impoſſible to 1ecover for it in treſpaſs; and there ſeems to 


be no difference between this caſe, and at, where if a man 
does not pay toll, which is a certain ſum, he is not a treſ- 


/ 


paſſer; Migley v. Peachy, Ld. Raym. 1589, 15 queſtion has 


been under the conſideration of this court before in Faſ. 6, 


and Hil, 7 Geo. 2. Quantum meruit for ſtallage, the like for 
toll, and another count for toll and ſtallage, it was objected 


that an action of afſumpfit would not lie; the court doubted 


as to toll and ftallage in the ſame count, becauſe toll is 


certain, and ſtallage uncertain, but agreed that a guantum 


meruit would well lie for ſtallage concluded for the defen- 
dant. 5 2 | 1 5 | | 


-Nownbir 15, in this term : Lee Chief Juſtice delivered 
the opinion of the whole court, and gave judgment for the 
plaintiff,” And 1½, it was reſolved, that, by law, every 


man has, of common right, a liberty of coming into any 
public market to buy and ſell, without paying any toll, if it 
1s not due by cuſtoin or preſcription ; but if he requires any 


particular eaſement or convenience, as a ſtall fn the market, 


he muſt have the licence of the owner of the ſoil for that 


purpoſe, if there be no particular ſum fixed by the cuſtom of 


the market for ſtallage ; if there be a ſum or duty by cuſtom, 
| that cannot be exceeded, but till he muſt agree with the 
owner of the Soil. Spel. Glofſ. verb. Stailangialor, i. e. Qui 
CR f e N Aationem 


points in 9 Rep. 46. 1 Sid. 430. Bro Incidents, p. 8. 6. Mod. 
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flationem (quod flallum & botham wocant) in foris habet, wel 
nundinis mercium venundandarum gratid—=Yuilibet flullangiator 
wel faciat finem cum prepofito (Burgi) ſecundum quod cum eo con- 
venire poterit, vel dabit obolum quolibet die fori ; from hence, 
and the caſe in 1 Id. Raym. 149, it is clear the defendant 
had no right of erectipg a ſtall without making a ſatisfaction 
for it to the owner of the ſoil, and this is properly called 
ſtallage; if the pavement or ſoil be picked or dug up or 
broke, then it is piccage ; and ſtallage ſhall go with the 
ſoil to the youngeſt ſon where it is borough engliſh, though 
the market thall deſcend to the heir at common law. Moor 
474. Toll can only be due by grant, cuſtom or preſcription ; 
and it was ſaid at the bar that ſtallage was a toll, and ſo 
called in ſome books, as in Lutaw. 1518, but then it is a toll, 
ui generis, and the owner of the ſoil is of common right 
untitled to ſtallage in a new erected market, and the foil is 
no farther appropriated to the public uſe than that every 
man has a legal right to enter into the market 10 buy and 
fell. Palm. 82, 2 Inſt. 220, 221. 1 Id. Raym. 149. The 
Ch. Juſtice ſaid a market might not improperly be compared 
to a pariſh church, whither all the pariſhioners have a right to 
go to heardivineſervice, but have not liberty to furniſh them- 
lelves with pews without the appointment of the ordinary; 
and the reaton of the Jaw being ſo, is for avoiding confu- 


ſion and diforder in public meetings and aſſemblies; and 


that no caſe had been cited, nor could he find any in the. 
books, to ſhew that a man, coming to a market, had a 
right to erect a ſtall without licence from the owner of the 


OO : 5 Ve: = 
_ Secondly, it was reſolved, that treſpaſs was the proper 
action in the preſent caſe, and that neither debt nor aſſumpſit 
would lie, nor could the owner of the ſoil diſtrain, becauſe 
there is not any certain fixed ſum or duty, or contract expreſs 
or implied; this is not a nonfeaſance but a misfeaſance, 
and is ſomething like the caſe of the ſix carpenters, where 
if a perſon enters lawfully, and afterwards miſbehaves, he 
becomes a treſpaſſer ab initio. 8 Rep. 146. 2 Kol. Abr. 561. 
6. 1. Judgment for the plaintift. 
nts | 8 85 F „ „ Special action 
Alcorn Executor Weſtbrook. B. R. "pa 7 
OPEC IAL action upon the eaſe; the declaration ſets mile to deli- 
8 forth, that whereas the plaintiff's teſtator Manby deli- ver up a bond 
vered to the defendant a certain wilting obligatory, whereby 3 
one Lord Viſcount Gave became bound to him in 300 l. Cc. — des 
he the defendant, upon payment of 22 /. by the faid Manby rowed of the 
to him, promiſed to re-deliver the ſaid bond to Manby upon defendant. 
requeſt; and that the defendant, notwithſtanding. he was mo _ 
requeſted, did not deliver the bond io the faid Mandy in fengant refuſed 
to deliver up the bond, and held well enough, although it is not laid was that the money 
9 5 = or tendred, it having been proved at the trial that the money was tendred and re- 
uſed, ; "I e 
5 t | his 
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| | his life-time, nor to the plaintiff ſince his death, to the 
plaintiffs damage. The defendant pleads non aſſumpſit, and 
upon the trial at Guildhall before Lee Ch. Juſtice, the evi- 
dence to ſupport the plaintiff's caſe was, that Manby depo= _ 
fited this bond in the hands of the defendant as a pledge or 'F 
| ſecurity for the payment of 22 J. (together with another ſecu= 
rity) that Manby tendered the 224. to the defendant, and 
Variance be- demanded the bond of him, which he refuſed to deliver; 
een ths and it was objected for the defendant at the trial that the 
count and evi- evidence doth not agree with the plaintiff's caſe, for it is 
dence in re- not laid in the declaration that Manby either paid the 221. 


Suge 7 
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ſpe tothe to the defendant, or tendered the money to him, and he 
| . refuled it; and 24, That the bond is not rightly deſcribed 


in the declaration, for there it is Lord Viſcount Gave, whereas 

the bond depoſited and proved to. be demanded was entred 
into by Ld. V. Gage, | FOE . 

This was made a caſe for the opinion of the court, and 
was argued by Sir John Strange for the plaintiff: 1/, That 

the evidence given ſufficiently proved the plaintiff's caſe ; 

Evidence. and he cited Price v. Brown at Guildhall, before Lord Ray- 

mond, after Hilary term 12 Ges. 1, which was debt on a 

bond conditioned for the payment of money at a future day; 
the defendant pleaded that after the day and before the 
bringing the action he paid the principal and all intereſt due 
thereon; the plaintiff replied, that he had not paid off all 

the principal and intereſt, and thereupon iſſue was joined; 

- and it came out in evidence that he had not paid the whole, 
1 there having been a ſmall miſtake in calculating the intereſt; 
e * 6k but it was at the ſame proved that the defendant paid a 
:Jue be proved {UM in groſs, which was accepted by the plaintiff in full 

it is ſufficient, fatisfaQion of all principal and intereſt due upon the bond; 

| and though it was objected that the defendant ought to have 
pleaded according to the truth of his caſe, vis. That he 
paid a groſs ſum which the plaintiff had accepted in ſatis- 3 
faction, yer my Lord Raymond over-ruled the objection, ang 
ſaid the ſubſtance of the iſſue was with the defendant, and 
he had proved his plea ſufficiently. ee e ee 
As to the 2d objection that it was Gade in the declaration 
inſtead of Gage, he argued that it was only ſurpluſage, and 
might be rejected, and it is Cage afterwards throughout, ; 
and the bond will be well enough ſet out if this word Gave 
be left out; the date of a bond need not be ſet out in trover 


for it. Crema wins} e 1 
4 | Mr. Martin for the defendant, inſiſted that the plaintiff. | 
had miſconceived his action, and that there was no prece= | 


dent of an aſſumpſit to deliver up a pledge in all the books, 
but the proper action is trover or detinue (which latter is now 
much out of uſe. becauſe of the tedious proceſs as to gar- | 
niſhment) ;; but ſuppoſing the preſent action will lie, it muſt 
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1 | de ſupported upon the foot of a ſpecial agreement, and it is 
_ univerſally laid down, that every ſpecial agreement muſt be 
85 proved in every tittle as it is laid. Cro. Fac. 583. 1 Leon. 
3 : 2341. 2 Mod. 279. 2 Kol. Abr. 719, and many other cales. 
wy : 2dly, He infiſted that a recovery in the preſent action upon 
| 4 this declaration cannot be pleaded in bar to another action 
; A to be laid properly, according to the truth of the plaintiff's 
e E | caſe; and the rule for pleading recoveries in bar is well 
8 bk laid down in Sir 750. Raym. 472, which is, that whereſo- 
4M 7 ever the ſame evidence will maintain both the actions, 
e Xt there the recovery or judgment in one may be pleaded in bar 
d of the other, but otherwiſe not; and a bond given by one 
* Cave, is a different bond from that proved, which was by 
d.- one Gage. > OY FN ec ST 
Lee Ch. Juſtice; I give no opinion, but as at preſent ad- 
d viſed think the plaintiff is well intitled to bring this action 
: in the manner he has done, and the evidence is ſufficient to 
; _ ſupport it, that the tender and refuſal of the 22 J. amounts 
— to payment, and Manby did all he could. And as to the 
a variation of Gave inſtead of Gage; it is Gage in the decla- 
3 ration throughout after ward; and I do not fee why the 
-Þ .-., word G. may hot be'-rejeQed/ {Pf thr n# 5 
f | Wright Juſtice: I ſhould be willing to go as far as poſſible 
iP to aſſiſt the plaintiff, but this is a ſpecial action upon the 
$ caſe, which ought to be laid as proved ; now upon the evi- 
25 dence it appears that the caſe laid in the declaration was 
5 not the plaintiff's cafe, but the true caſe is, that ſanby bor- 
I  rowed of the defendant 22 J. and depoſited the bond in his 
: hands as a collateral ſecurity to be re- delivered upon pay- 
bs 8 ment of the 22.1. and that Manby tendered the 22 J. and de- 
. iP fendant refuſed to accept it and deliver up the bond ; now 
- 20 if this caſe had been laid in the declaration according to the 
"YE 1 truth, there could have been no doubt but the plainuff would 
4 have been intitled to recover, but the tender and retuſal is 


it a very material one, and difficult to be got over: how- 
ever, I deſire time to conſider, and give no opinion at pre- 
ſent. 235ͤͥö’w³¶ . { 


houſe to be paid for it, and afterwards builds the houſe, in 


ginal executory agreement as to be performed in futuro, or 
upon an indebitat aſſumpſit, or quantum meruit, when the houſe 
is actually built and the agreement executed. In the preſent 
caſe as the money was tendred and refuſed I confider it as 
paid; then the promiſe to deliver up the bond rites by ope- 
ration or conſtruRion of law; therefore ſays the plaintiff I 
do aot declare upon the original agreement but upon the 


this caſe he has two ways of declaring, either upon the ori- 


made no part of the caſe. And as to the variation, I thin 


"ans Denniſon Juſtice: If a man agrees to build for another * 
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A mother who 
agrees to give 
her daughter 

a portion up- 
on her mar- 
riage does not 
execute nor is 
party to the 
articles, but 
only ſets her 
name as a 
witneſs, this 
is a ſufficient 
memorandum 
in writing to 
bind her. 


promiſe ariſing by operation of law ; and as to the point of 


the variation, I think the word Gave may be rejected, and 
there is ſufficient evidence to prove the bond deſcribed in 


the declaration is truly the bond in queſtion; and it is well 
enough after a verdict, however it might have been upon 


a demurrer, but as there ſeems to be ſome doubt in the 


court I give no opinion, 


Fofter Juſtice inclined to be of opinion with the Ch. Juſ- 


tice, and Denniſon for the plaintiff. 


The court took time to conſider, and afterwards on the 


28th of Nowember this term gave judgment for the plaintiff 
unanimouſly, that this action is well laid, and the evidence 


ſupported the caſe as laid, and that the word Gave was 
only ſurpluſage. Sawi/ 71. Lutw. 561. Paſtea ordered to 
be delivered to the plaintiff. V' 


Hannah Welford, wife of John Welford, by her 
next friend, verſus Hannah Beezley the elder, 


Joſeph Beezley and John Welford defendants. 
In Chancery at the Rolls, December 11, 1745. 


FH 7 NN 4 H Welford preferred her bill to have a ſpecific 
performance of articſes made upon. her marriage with 
the defendant John Welford, ſetting forth that in 1730, 
a treaty of marriage was had between the plaintiff and John 


Welford ; and after divers meetings thereupon by all the par- 
ties, Hannah Bezeley the defendant, and mother of the plain- 


tiff, in conſideration of the intended marriage agreed to give 
1000). as a marriage portion with the plaintiff to be laid out 
as ſet forth in the articles; and thereupon an indenture fri- 


partite dated the 18th of Fuly 17 30, was made and executed 


with the privity and conſent of the plaintiff's mother) be- 


tween John Welford of the firſt part, the plaintiff of the ſe- 
cond part, and Foſeph Bezeley of the third part, reciting that 
the marriage was then agreed ſhortly to be had between 


John Welford and the plaintiff, and that Hannah Bezeley the 


mother had agreed-to advance and pay 1000/. to be laid out 
in ſtock, as a portion for the plaintiff, to the uſes therein 
mentioned in the name of Jeep Bezeley, that is to ſay, to 


the uſe of the plaintiff for her life, notwithſtanding her cover- 


ture, and after her death in caſe the marriage took effect, 


then to her huſband his executors and adminiſtrators; which 


party thereto, but was preſent at the execution, and ſigned 


deed was executed by the plaintiff her huſband, and Foſeph 


Bezeley the truſtee, but not by the mother, nor was ſhe a 


her name as a witneſs to the ſame, 


The 


E „„ 


him. Brown, Clarke, Wilbraham and Wilſon for t 
tiff, Floger, Neell and Bicknell for the defendants. 
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The mother by her anſwer admits the treaty of matria ge, 


and ſays, that John Welford was repreſented to be in good 
_ circumſtances, and in conſideration thereof ſhe agreed to 
give 1000 J. for the plaintiffs portion to be ſettled on her, 


and that this was all the agreement, that was before the 
marriage ; ſhe denies that the articles were made with her 


approbation, and ſays that at the time of the execution 


thereof ſhe declared her diſlike to the match, and was un- 


warily drawn in to ſet her name as a witneſs. 


The plaintiff proved that the mother before the marriage 


declared ſhe would give the plaintiff 1000/7. with John Wel- 


ford as a portion, and that the articles were read over at 


the time of the execution thereof in the mother's preſence 


and hearing, and that ſhe wrote her name as a witneſs 


thereunto. 


| The Maſter of the Rolls: I am very clear that the arti- 


cles ought to be carried into execution, and that although 


the mother did not execute them as a deed, yet ſurely her 
ſetting her name as a witneſs thereto is ſome memorandum 


in writing, and ſufficiently takes this caſe out of the ſtatute 


of frauds ; the portion was decreed to be placed out accord- 


ingly, with intereſt from the marriage until this time ; and 


his Honour ſaid, that if the mother had already paid the 
money to the huſband and he had ſpent it, yet ſhe ſhould 


be obliged to pay it again, and muſt iake her rat? againſt 
e plain- 


_—_—— — 


Hilary Term 
„ 


Williams wer/us Wills. B. R. 


E defendant was arreſted by virtue of a /aritar at Ina declora- 
1 the plaintiff's ſuit, and being thereupon in cuſtody of you againſt a 
the ſheriff of Dewonſbire. plaintiff declared againſt him in art 
caſe upon ſeveral promiſes, complaining againſt him the de- ſheriff it mur 


fendant being in cuſtody of the ſheriff of Dewvon/tire, by vir- be alledged at 


— 


tue of a writ of latitat iſſuing out of the court of the Lord whoſe ſuit he 
the King before the king himſelf, without ſaying at whoſe 


is detained 
purſuant to 


ſuit he was ſo jn cuſtody ; there was a general demurrer, nat. 4&5 W. 
and it was objected by Agar Serjeant, that the declaration & N. : 
e „ was 


«C0, 21. 
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was bad, not ſaying at whoſe ſuit the defendant was in 
cuſtody of the ſheriff of Devon; Ford for the plaintiff an- 


ſwered, that the objection went to the juriſdiction of the 


court, ſo he came too late after an imparlance, and could 
not be taken upon a general demurrer. | 


Lee Chief Juſtice : Before the fat. 4 © 5W.& M. c. 21, 
there could be no declaration in this court againft a defen- 
dant in the cuſtody of a ſheriff, and the praQtice was to bring 
an habeas corpus, and fo turn him over to the marſhal, and 
then to declare againſt him; therefore, to prevent that ex- 


penſe this at was made, and particularly enacts, that it ſhall 


be alledged in the declaration in what ſheriff's cuſtody the 
defendant is, and at whoſe ſuit, = Cn. 


As to the caſe of Morris and Watkins, Ld, Raym, 1362. I 
have a note of it which I have looked into; That was debt 
upon a bond, the court upon the ſame objeRion as is made 
at preſent upon a general demurrer, held that it muſt be 


alledged in the declaration at whoſe ſuit the defendant was 


in cuſtody, as it was before held ill. Hil. 8 Geo. 1. in the 
caſe of Stanton and Byerly, where the declaration (as in the 
| 28 caſe,) was in aſſump ſit on promiſes, becauſe not al- 
edged therein at whoſe ſuit defendant was in cuſtody; and 
the court adhered to this; but where it was in an action of 
debt, as the words of the declaration were de placito quod 
reddat ei ſo much money, that was conſtrued to mean at the 
plaintiff's ſuit, the plaintiff complaining by his declaration 
that the defendant was in cuſtody of the ſheriff of A. in a 
plea that he to render to him, which was as much as to ſay 
he was in cuſtody at the plaintiff's ſuit; therefore as the 
ſtatute has chalked out this particular manner of declaring 


againſt a priſoner, it cannot be deviated from. Judgment 
for the defendant per totam curiam. Fond | 


Creſſey verſus Kell and others. B R. 


RESPASS, affault and battery ; judgment by de- 
fault, and upon the writ of inquiry 20 l. damages were 
aſſeſſed and ten pounds coſts raxed ; the defendant brought 


a writ of error, and while that was pending the plaintiff 


brought an action upon the judgment, and made an affidavit 


that 30 J. was due to him thereupon, and held the defendant _ 
to ſpecial bail, who now moved by Lawſon that common 
bail might be only taken; Morton for the plaintiff infiſted 


that this judgment was a record of a debt. 


But per Dennifon and Foſter Juſtices only in court, where a 


judgment is not for an original debt or ſum due above 10 1. 
the court will not hold defendant to ſpecial bail, and the 
dgfendant was diſcharged upon common bail, and declared 
| 15 they 


* 
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they were for diſcouraging theſe actions on judgments, and 
that proceedings in this ſuit ought to ſtay while the writ of 
error is depending. So {et | | 


Rex verſus The Inhabitants of the pariſh of Bray, 


SSFOSEPH GOLD came with his wife by certificate Certificate 
from the pariſh of Shorze/brook to the pariſh of Bray, and man has a ſon 

there had a ſon born who lived there until he was 20 —_ ons 
years old, and then hired himſelf to, and ſerved a maſter ears ole . 
a year in Bray and had not gained any other ſettlement in then ſerves a 
Bray. James the ſon became chargeable, and by order of year, this 
two juſtices was removed to Shotreſbrook ; Shotteſbrook ap- Bains the ſon 
pealed, and the ſeſſions quaſhed the order of the two juſ- ? W 
tices, and ſent the pauper back to Bray; and now upon 
conſidering the fat. 9 & 10. W. z. c. 11, which enacts, 

that no perſon or perſons who come in by certificate ſhall be 
adjudged to gain a ſettlement by any act whatſoever, except 
he rents 10 J. per ann. or executes an annual office. The 
court held that James the ſon of the certificate man was 
cequally within the ſtatute with his father, and that the hir- 
ing and ſervice in this caſe gained him no ſettlement at Bray; 
fo the order of ſeſſions was quaſhed, and the order of two. 

_ juſtices confirmed. ns 2 | 


Anonymous. B. R. > 

A Third perſon makes affidavit in order to hold defen- What is an 
| dant to ſpecial bail, That he was indebred to the improper affi- 
7 plaintiff in 800 /. as appeared by an account ſtated and 2 hold 
„ under the defendant's own hand ;”” Mr. Henley moved 
that common bail might be accepted; and per curiam, this 

a ffida vit is not ſufficient, for the plaintiff may have been paid 

the debt, and this account may be diſcharged for any thing 

the perſons knows who makes this affidavit, ſo common bail 

was ordered. YN. Such affidavit is bad when it ſays, © As 
appears by ſuch a note or bond,” HC . HH 


5 Leaſe ver/us Box. B. R. - 

| * T upon a bail- bond aſſigned to the plaintiff; the 3 . 
V defendant demurs, and aſſigns for cauſe; 1/, That „ 
It is not averred or ſet forth in the declaration that the in- agignment of 
dorſement was atteſted by two credible witneſſes ; 2d, a bail. bond, 
That the names of the two witneſſes are not ſet forth im nor the wit- 
the declaration, and there ought to be a profert in cur” of 2 N 
the aſſignment. Serjeant Belfield for the defendant; the W tba 
names of the two witneſſes to the indorſement ought to ſet forth in the 
have been ſet forth, becauſe the act of parliament direQs, declaration 
that the aſſignment ſhall be made by the ſheriff under | 

. „ his 
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Rolliſon v. 
Taylor, Trin. 
11 Geo. 1. 

S. Pp. 


| Depar ture. 


8 * 


his hand and ſeal in the preſence of two credible witneſſes ; 


and it is neceſſary to ſet forth the names of the witneſſes, be- 
cauſe upon affignavit vel non if one of the witneſſes be infa - 


mous, then it is not aſſigned according to the ſtatute, which 


fays they are to be credible witneſſes. 


Draper Serjeant for the plaintiff: Theſe two objections 
have been made and over-ruled twenty years ago, and 


often determined that there is no occaſion to ſet forth that 
the indorſement was atteſted by two credible witneſſes, nor 


to make any profert of the aſſignment, nor to ſet forth the 
pames of the witneſſes; the aſſignment of a bail-bond is 


not a deed, ſo no need of a profert thereof, no more than 


there is to make a profert of an award; but if a profert was 
neceſſary, there is a profert made of the bond, the indorſe- 
ment being upon it is ſufficient ; the ſtatute does not ſay 
that the witneſſes ſhall ſign their names as witneſſes to the 


aſſignment, but only ſays, that the.ſheriff ſhall aflign the i 
| bond in the preſence of two credible witneſſes. - | 


4; are in reply: It is ſaid the aſſignment is not a deed, 
but I think it is more than a deed, for by a deed a man 


cannot aſſign a ch in action legally, but by this the ſheriff. 


is enabled to aflign a choſe in adlion. 


Wright Juſtice : It is averred in this declaration that the 
ſheriff of Southampton aſſigned this bail-bond by indorſement 
upon the ſame writing obligatory, and atteſted it under his 
hand and ſeal in the preſence of two credible witneſſes; the 
fame objections were made in Rollinſon v. Taylor, Trin. 13 
Geo. 1. where it was ſhewn for cauſe of demurrer, that it was 
not averred that the aſſignment was atteſted by two credi- 
ble witneſſes, and that there was no profert made of the 
indorſement ; as to the 1, it was anſwered and refolved, 
that as it was averred that the aſſignment was made in the 
preſence of two credible witneſſes it was well enough ; as 
to the 2d, that there heing a profert of the bond that is a 
profert of the aſſignment allo ; but there is another reaſon, 
and that is the aſſignment is not a deed, fo no profert is 
neceſſary ; the anſwer. as to the ſetting forth the names of 
the witneſſes is that the ſtatute does not require it, Den- 
ni ſon and Foſter Juſtices of the fame opinion; and judgment 
for the plaintiff, the Chief Juſtice abſent. | 


- Harding verſus Holmes. B. R, 


EB T upon bond; the defendant demanded qyer of the 
condition, which was for the performance of an 
award, and pleaded that the arbitrators made no award; 
the plaintiff replied and ſhewed an award and the non-per- 


formance thereof by defendant in non-payment of 16 J. 13s. 
| | f | awarded 


f awarded to the plaintiff; the defendant rejoined, and ſaid 


proſecute his ſaid writ of error with effect, and ſhall ſatisfy 


c 


* TR 
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that there were other cauſes between the parties depending. 
as 2 Cauſe of action for 4 45s. and another for a gun, and 
that as the arbitrators had taken no notice thereof it was 
no award : hereupon the plaintiff demurred, and the de- 
fendant joined in demurrer. Now Ford for the plaintiff in- 


| ſiſted, that the defendant in his rejoinder had departed 


from his plea, and cited 1 Sid. 180, as in the very point. 


I Lutw. 182. 1 Lev. 85, 1 7. Ray 94. The court were 
inclined to give judgment for the plaintiff, but Poole for the 
defendant prayed it might ſtand over till next term. 2 Sound, 
1838, cited by Denniſon Juſtice as in point for the plaiptiff. 
 Adjournatur. Afterwards in Trin 19 & 20 Geo. 2. Poole for 


the defendant gave it up, and there was judgment for the 
plaintiff. | OE I | 


Lowfield and Satchwell. B. R. 


TN EBT upon a bond; the defendant craves oyer. of the Debt upon 4 | 


i condition, which recites, that whereas Thomas Taylor bond to pro- 


| | : | | ſecute errar 
hath ſued out and delivered to R. Weſtbrook mayor, and &. in:; Huf. | 


Ladbrook &c, ſheriffs of London, the King's writ to correct the jngs, and to 
errors in the record of a judgment in one of the city courts, pay damages : 
between Thomas Taylor and Ann Lock now the condition of and cofts if 
this obligation is ſuch, that if the ſaid Thomas Tay! r ſhall Judgment be 


afnrmed, 


and pay the ſaid Ann Lock the damages and coſts, within dit qa pros 


| fourteen days next after the affirming the ſaid judgment, that ſecuted with 


then the ſaid obligation ſhall be void, which being read and effect, and 


| heard, the defendant pleads that the ſaid Thomas Taylor hath that the judg- 
proſecuted his ſaid writ of error with effé&, and that the ſaid 


ment is not 
. * . . ; * 7 |; et AM 4 d 
writ of error is ſtill depending, and that the judgment hath not Relation: 


yet been affirmed. The plaintiff replies that after the ſeal- that the writ 
ing and delivery of the ſaid writing obligatory at the court was nonproſſed 
of Huſtings holden in Guildhall in the city of London, accord- 2 Rol- 


ngs 


Ing to the cuſtom of the ſaid city, on Monday next after the Demurrer, 


feaſt of St. John the Baptiſt, the ſaid Ann Lock appeared, and and objected 
the ſaid Thomas Taylor being ſolemnly called did not appear; that it does 
therefore it was conſidered that the ſaid Thomas Taylor not appear 
ſhould take nothing by his writ, and that the ſaid Ann ſhould 8838388 
go without day; the defendant demurred to this replication, „ere hea. 


and ſhewed for cauſe, ½, That it does not appear before 2. That it is 


whom the court of Huſtings was holden at the time of giv- not ſhewn that 
ing the judgment, 24ly, Becauſe it does not appear whether 
at the time of holding the ſaid court of Huſtings the ſaid 
writ of error was returnable ; the plaintiff joined in demur- 
rer; upon the 1/7, argument by Sir Subn Strange for the plain- 
tiff, and Serjeant Draper for the defendant, the court (ab- 
 ſentee Lee Ch. J.) gave judgment for the plaintiff, 


the writ is re- 
turnable, 


Wright 


1 


— 1 
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Wright Juſtice: As to the 1/7 objection, it is ſet forth that 
at the court of Huſtings holden at Guildhall on ſuch a day 
according to the cuſtom of the city, c. which is well 
enough, and is agreeable to all the entries. Raſt. Ent. 


393. 4. 334. 6. = | | 

In anſwer to the 24 objection: The defendant in his plea 
ſays that he hath proſecuced the writ with effect, and that 
it is now depending, which ſhews that it is returnable ; but 


beſides this, if it really were not returnable, it cannot be 


taken advantage of in this action. 


| Denniſon Juſtice : The condition of the bond is of | two 
things to be done, 1/7, To proſecute the writ of error with 


effect, 2d, To pay the damages and coſts within a certain 
time if judgment be affirmed ; the defendant in his plea 


ſays he has proſecuted the writ of error with effect, but to 
diſcharge himſelf, goes on and ſays that the judgment is not 


yet affirmed ;z the plaintiff has replied the record of the 
court, that at the court of Huſtings holden according to the 
cuſtom of the city, there was a judgment that the plaintiff 
in error ſhould take nothing by his writ, and that the ſaid 


Ann ſhould go without day prout patet per recordum. The ob- 


jection is, that this court was not properly holden, as being 
coram non judice, but that cannot be made a queſtion here, in 
an action of debt on a bond; but if it was improperly holden 


you muſt bring error in that cauſe ; but it is well enough, 


being alledged to be holden according to the cuſtom of the 


city. As to the 24 objection; it would be very ſtrange for 
us to preſume that the writ was not returnable : If the de- 


fendant had rejoined mul tiel record, we ſhould have ſeen 
how the record was, but as the matter now appears to us 


upon the pleadings we muſt take it to be right, it being ſaid 
to be according to the cuſtom of the city, Foſter Juſtice of 


the ſame opinion, 


Pond verſus King. B. R. 


HIS was an action upon a policy of inſurance tried at 
Guildhall London, at the fittings after laſt Trinity term, 
betore Lee Ch, J. the jury found a ſpecial verdict, which is 
drawn up, but fince the beginning of this term the plaintiff 


died; Sir Fohn Strange now moved that a rule might be 


made by conſent of Sir Richard Lloyd, counſel of the other 


fide, that to prevent the expence of another trial, what- 


ever judgment the court ſhali give might be entred as a 
judgment of the firſt day of this term, and that no writ of 


error in fact ſhould be brought, which was ordered accord- 


ingly. 


The 
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The King and The Juflices of Peace of Middleſex. 
ö: 8 = 

. EF ay R John Strange moved for a mandamus to be directed Mandamus to 
3 frrear Wm. Carr late overſeer of the poor of the pariſh of Middleſex to 


to the juſtices of peace of the county of ' Middleſex to the juſtices of 
St. Andrew above the bars and St. George the Martyr in the 3 


N f overſeer to his 
ſaid county, to the truth of his accounts, upon an affidavit accounts, ac- 


made by Carr that he had delivered in an account to. the juſti- cording to 
ces, and was ready to {wear to the truth thereof according ſtat. 17 2 
to the ſtatute of 17 Geo. 2. c. 38, but that they had refuſed pore 0 
to ſwear him to it. J = , 
Sir Richard Lhyd for the juſtices oppoſed it, and ſhewed 
for cauſe that when Carr delivered 1n his account, it con- 
ſiſted of groſs ſums, and that the juſtices aſked him ſome 
queſtions touching the particulars, which he refuſed to an- 
ſwer, and therefore they refuſed to ſwear him to his account. 


Wright Juſtice : This court has two juriſdiQtions over juf- 
tices of peace; 1//, To puniſh and reſtrain them when they 
exerciſe a juriſdiction which they have not; 2dly, To com- 
pel them by mandamus when they refuſe to do what they by 
law ought to do: this motion is founded on the fat, 17 Geo. 
2. c. 38, which requires the juſtices to do a thing which 
they have refuſed to do; if the juſtices apprehend that this 

tat. has not repealed the Nat. 43 Elis. as to overſeers ac- 
counts, they may return that matter upon the mandamus, and 
then they will have the judgment of the court whether they 
are obliged to ſwear Carr before he has accounted accord- 
ing to the „lat. 43 Eliz. but we cannot refuſe to grant the 

mandamus, for it is a motion of courſe ; Denniſon and Foſter 
of the ſame opinion that it was a motion of courſe. Manda- 
mus granted. 8 5 | 4 


Sir Watkin Williams Wynne Baronet, verſus Mid- 
dleton, ſheriff of Denbigſhire. In the Exche- 
quer- chamber. ö 


HHEls is a ſpecial action upon the caſe upon the ſtatute An 20 for 
1 788 V,. z. c. 7, for preventing falſe and double re- 2 falle return 
turns of members to ſerve in parliament, whereby it is among or OY 
other things enaQted that the party grieved (to wit, every _— 
perſon that ſhall be duly elected to ſerve in parliament for 8 W. z. for 
any county, c.) by ſuch falſe return may ſue the officers double dama- 
making the ſame in any court at Weftminfler, and ſhall reco- Ses is reme» 
ver double the damages he ſhall ſuſtain by reaſon thereof 3 gh 
wich his full coſts of ſuir, e . 


la that ig 
e penal, ſo with. 
This in the ſtatutes 
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This action was commenced in the King's Bench, the 
declaration ſets forth the writ for electing a member for the 
county of Denbigh, by which the ſheriff was commanded to 
proceed to an election, that it was delivered to the defen- 
dant being ſheriff before the return thereof, that he pro- 
ceeded in order t6 an election, that the plaintiff and one 
J. Middleton were candidates, that the plaintiff had a ma- 
jority of votes, that the defendant made indentures between 
him and J. M. the other candidate, and returned him to 
. whereas it is averred that 7. M. was not elected, 

ut that the plaintiff was elected; that two petitions were 
preſented to the houſe of Commons, one by the freeholders 
of the county, the other by the plaintiff himſelf; that 


the houſe thereupon reſolved that the plaintiff was duly 


elected and ought to have been returned, and ordered the 


feturn to be amended, and the plaintiff's name to be put 


in the indenture, and this is laid to be contrary to the form 
of the ſtatute, and to the damage of plaintiff of 6000 I. 
Upon Not guilty the cauſe was tried in the King's 
Bench, where the jury gave a verdict for 1400 J damages 
whereupon the court gave judgment for the plaintiff for 


2800 J. being double the damages found, and for 4144. 


coſts of ſuit, which ſaid damages, coſts and charges, amount 
in the whole to 3214/7. and the judgment concludes thus, 
and the defendant in mercy. © N e 

A writ of error is brought in this court, and two ſpecial 
errors are aſſigned; 1/, That there is no wenire facias; 2d, 


That there is no d&i/tringas juratorum, and then the general 


errors are aſſigned; two certiovraris have iſſued, and the 
court of King's Bench have certified a wenire facias and a 

diſtringas, and the jury appear to be of the body of the county, 
and not de wicineto ; the two particular errors are out of the 


Cale, a venire and a diſtringas being both returned, there- 


fore this caſe comes before this court upon the general errors 


only, and was three times argued in the moſt ſolemn manner, 
and the laſt time by the Attorney General and Mr. Ewans, 
before Hittes C. J. of the Common Pleas, Parker Ch. Baron 


Abney and Burnett Judges of the C. B. and Reynolds, Clarke 


and Clive Barons, and this term Willes C. J. delivered the 
opinion of the court. | 3 ** 
Willes Ch. Juſtice: The firſt objection taken by the plain- 


tiff in error is, that the far. 7 & 8 M. 3. c. 7, is a penal 


law, and excepted in the 4 & 5 Ann. c. 16, and therefore 
the wernire ought to have been de wicineto, and not de corpore 


comilatus; we think that this is not a penal ſtatute, but if it 


be, ii is alſo a remedial law ; but ſuppoſing this be a fault, it 


is cured by the fat. 16 & 17 Car. 2. c. 8, and we have no 
doubt at all but it is cured by fat. 5. Geo. 1. c. 13. which 


enacts that no judgment ſhall be reverſed for any defect in 
form or ſubſtance in any bill, writ, Cc. ſo that, be this a 
fault either in form or ſubſtance, this ſtatute cures it. 
The 2d objeQion is to the form and ſubſtance of the judg- 
ment; 1½, to the form that it is not ſaid to be given mw 
5 Co . um 
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dum formam flatuti, but we are of opinion that as the decla- 
ration has ſet it forth to be a matter done by defendant 
contra formam flatuti, it would have been nugatory to have 
added it again in the judgment; the iſſue to be tried was, 
whether the defendant was guilty againſt the form of the 
ſtatute ; the jury have found him ſo, and therefore the judg- 
ment is ſo too. 24ly, To the form and ſubſtance both, wiz, 
That it concludes with miſericordia inſtead of capiatur; 
though we do not at all agree that this is right, yet the 
greater part of us agree it is, for in all actions of treſpaſs 
on the caſe (which this is) if the defendant be found guilty 
the judgment ſhall not be quod capiatur, but guod fit in miſeri- 4 
cordid. 1 Rol. Abr. 222. p. 11. fo in debt on flat. Ed. 6. for 
not ſetting forth tithes it thall be mijericordia. 1 Rot. App, 
223. p. 17. Cro. Car. 559, 560. Plaud 118, 130. E. 
Action on the flat. Hen. 6. judgment is in miſericordia. We 
think this the right judgment, and better than if it had been 
quod capiatur. But ſuppoſing the Jud gmant being in miſeri- 
cordia was wrong, yet as we are of opinion that this action 
is to be conſidered as remedial, it is expreſsly aided by 
the fat. 16 & 17 Car. 2. c. 8, being after a verdict; and in 
Comyns 284, it is held that the ſtatutes of Feofails extend to 
actions remedial, though they are founded upon penal fta- 
tutes ; we think that if this were a fault, the fut. 4 Geo, 3. 
c. 26, for turning the law into Engliſh has cured it, which 
has this moſt remarkable concluſion, that every ſtatute of 
Teofails ſhall extend to all proceedings in Engliſh, and then 
declare that this clauſe ſhall be taken and conſtrued in all 
courts of juſtice in the moſt ample and beneficial manner for 
the eaſe and benefit of the parties, and to prevent frivolous 
and vexatious delayhs. | | 

The next objection is, that double damages can only be. 1 
recovered in reſpeC of the return being contrary to the laft 5 12 _ 
reſolution of the houſe of Commons, and that it does not 1 Lutw. 8 
appear that there was any laſt reſolution of the houſe ; but 89. 
we are all of opinion, except Abney, that this action is well 2 Salk. 593, 4 
ety 4 and that double damages ſhall be recovered for 593: p 3 
any falſe return; and we are not bound by law to take no- Farne 18. b 
tice from time to time of the particular reſolutions of the ö 
houſe of Commons, who of themſelves cannot make a law. 
The caſe of Prideaux v. Morris was an action at common law, 
ſo not to the preſent purpoſe. But whatever may have been 

e opinion of Judges, I am very clear myſelf, that an 
action at common law will well lie, both for a falſe, or a 
double return of a member, for there is damnum cum injuria 
in both caſes, and I ſhall always ſer my face againſt the cate 
of Prideaux and Morris; ] do not give this as the opinion 
of all of us, but only ſay it by the bye as my own opinion, 
for I think there cannot be a greater damage in the world, 
mere would be I think the greateſt inconvenience if the + 
3 VV | doQtring 
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Order of ſeſ. 


tons for ap- 


pointing one 
overſeer of 
the poor con- 
firmed, 


Court of 


chancery will 
not diſmiſs bill 
for tithes, and 
leave plaintiff 
to his ſuit in 


the ſpiritual 


court, unleſs 
there bea 


good, legal or 


equitable bar. 


Compoſitions 


by parſon, 
patron, and 
ordinary, 
have been 
confirmed by 
decree, fince 


the reſtraining = 


Katutes, 


doctrine ſhould prevail; that there muſt be a determination 


in the houſe of Commons as to the election, before the action 


for a falſe return can be brought, for if ſo, it would be in 
the power of the houſe, to repeal this aQ of parliament by 


contriving to put off a petition from time to time for two 
years, within which time this ſort of action muſt be brought. 
J declare for myſelf, that I will never be bound by any 
determination of the houſe of commons againſt bringing an 
action at Common law for a falſe, or a double return, and 
a party Injured may proceed in Weſtminſter-hall, notwith- 
ſtanding any order of the houſe, for the members are not 
upon oath, nor can they adminiſter an oath to witneſ- 


ſes ; and it would be very extraordinary to ſay, that we, 


who are Judges upon oath, ſhould be bound by a determi- 


nation of perſons not upon oath ; in trying ſuch action for 


a falſe return, I would pay great regard to a determination 
of the houſe, but yet I would go on. Upon the whole, the 
court were of opinion that all the faults objected were cured 
by the verdict, and the judgment was affirmed. | 


The King verſus Beſtland | BR. - 38 


THIS is a rule to ſhew cauſe why an order of two 
juſtices, and another of the ſeſſions confirming it for 


appointing one overſeer of the poor only, which is not ac 


cording to the ſtat. 43 Eliz. which ſays, that four, three, 


or two may be appointed, but ſays nothing of one. Per Ca- 


riam, The Juſtices may appoint one at a time, and we do 
not know but they have appointed, or may appoint another, 


and the court will not preſume they have not, and diſ- 


charged the rule, and the orders confirmed. 


VN. Lee C. Juſtice was taken ilſ of the gout on the 27th of 


January this term, and continued ſo untitthe end thereof. 


Douglas ver/us Vane: In Chancery. 


PE R Lord Chancellor: This Court never has diſmiſſed 


bills for tithes, to leave plaintiffs to their ſuits in the 


ſpiritual court, or at law, but only diſmifſed them when 


there has appeared to be any good, legal or equitable bar, 
or defence. Before the reſtraining ſtatutes, parſons could 
not aljen or make agreement to bind the inheritance of the 


church without the conſent of the patron and ordinary; and 


ſince the ſtatute it has been doubiful whether ſuch agree- 
nient ſo confirmed ſhould be carried into execution ; but I do 


agree there have been caſes ſince the ſtatute, where decrees 


have been made to confirm compoſitions relating to the rights 
of the church, which have been by the conſent of the par- 


fon, patron and ordinary, but this has been always where 


ſuch compoſitions have been preſumed to be for the benefit 
of the church. | 5 | FEY 
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Faſter Term: 


19 Geo. 2. 1746. 


Baxter verſus Faulam. B. R. 


HE ſingle queſtion in this caſe is, whether an in- Six pence only 
denture of apprenticeſhip where ſix pence is g . No 
| mentioned to be the ſum given with the appren- indenture need 

tice be or be not void for want of being ſtamped, ac- not be ſtamped 
cording to flat. 8 Ann. c. 9. ſec. 32. and reſolved by the according to ſtat. 
whole court, that the ſtatute intended that when above 8 Ann. c. 9. ſ. 
50l. was paid with an apprentice, a twentieth part there- 32 

of ſhould be paid for the duty, and one fortieth part 

when leſs than 50. was paid; and this is a caſe wherein 

it is well known there is no coin ſmall enough can be 

paid; and it ſeems by the two ſtamps of 1s. and 64. in 

the pound, that no ſum leſs than 20 ſhillings paid with 

an apprentice ſhould pay any duty; and this caſe falls 

under the ſaying of de minimis non curat tex ; and there 

was no occaſion to have this indenture ſtamped according 

to the ſaid ſtatute. | | . 


Kill verfus Holliſter. B. R. 


HHFHIs is an adtion upon a policy of inſurance, where- Ackion on à po- 
in a clauſe was inſerted, that in caſe of any loſs — of inſurance 
. | 3 | . lies, thongh the 
or diſpute about the policy it ſhould be referred to arbi- policy ſays the 
tration; and the plaintiff avers in his declaration that matter ſhall be 
there has been no reference; upon the trial at Guilaball referred in caſe 
the point was reſerved for the conſideration of the court, of 2 loſs or diſ- 
whether this action well laid before a reference had been, Pute. 
and by the whoie court if there had been a reference 
depending, or made and determined, it might have been 
a bar, but the agreement of the parties cannot ouſt this 
court, and as no reference has been, nor any is depend- 
ing, the action is well brought, and the plaintiff muſt. 
have judgment. 8 ; 85 26S 6 | | 
Far Il. K Anony- 
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Anonymous. B. R. 


24 com” POOLE moved on the part of the proſecutor upon the 
eee ba ** ſtatute againſt gaming for leave to compound, upon 
ſtatute againſt an affida vit that the defendant and one A. B. uſed to play 


gaming. at cards together, and that the defendant had won divers 


ſums of money of A. B. that A. B. was become a bank- 


rupt, and that the aſſignees, who ſet this proſecution on 


foot, were ſatisfied with reſpect to the defendant, and 
therefore it was now moved that the proſecutor might 
have leave to compound; which was granted by the 


Court. 5 ä 
Anonymous. B. R. 


an ejectment 
muſt get ſome 


- Infant leflor in M R. Henley moved on the part of the defendant in 


ejectment that proceedings might be ſtayed until 


perſon to be ſe- the leſſor of the plaintiff, who was an infant, had got 
curity for coſts, ſomebody to enter into a rule to pay defendant his cofts, 


if there ſhould be a verdict for the defendant, becauſe 


the leſſor himſelf being an infant, was not liable for coſts. 


Rule to ſhew cauſe; afterwards made abſolute. 


Rheniſh verſus Martin, In Chancery. 


Legacy to a ORD Hardwicke Chancellor : Elia. Phillips, the 


==) age oi | mother of the wife of the plaintiff, and of the wife 


with conſent of $ 
truſtees; the October 1729, deviſed her real eſtate to her daughter Mar- 


marries without ha and her heirs for ever; and then ſays, It is my will 
their conſent, that if my ſaid daughter Martha ſhall intermarry with 


% any ſon of A. B. ſuch my deviſe to be void, and in that 


« caſe I deviſe my real eſtate to truſtees for my daughter 
«© Mary and the heirs of her body ;”* then comes the 
clauſe upon which the queſtion in this cafe ariſes. Pro- 
„ vided always, and it is my will, that if my faid daugh- 


ter Mary ſhall marry, and with the conſent of my 
** truſtees aforeſaid, or the major part of them, before 
* ſuch marriage had, ſignified in writing, then and not 


«*« otherwiſe I give and deviſe to my ſaid daughter Mary | 
* 800). and it is my will that my ſaid daughter Martha 
„ ſhall pay my ſaid daughter Mary zol. yearly, during. 


„ the faid Mary's continuing ſole and unmarried, by 


151. every May-day and Michaelmas day; and I do 


hereby charge and load all my ſaid real eftate with all 


«© my debts and legacies of all kinds, and appoint my | 


daughter Martha ſole executrix and reſiduary le- 
"56 gatee.” rene op FEES & 8 


of the defendant Martin, by her will dated the 27th of 


3 


Faſter Term 1 9 Geo. 2. 1746. 


Eliz. Phillips the teſtatrix died in 1736, the plaintiff in- 
termarried with her daughter Mary 27 Sept. 1737, but no 


conſent of the truſtees was had previous to the marriage; 


and this bill is brought by the plaintiff as adminiſtrator to 
his wife Mary, for payment of the ſaid 800/. and the 
arrears of the ſaid annuity. e | 5 


The queſtion is, whether the plaintiff is intitled to 


this legacy of 800. | 


. I ſhall conſider it as if it had been a mere perſonal 


legacy only, and payable out of the perſonal eſtate. 


24h, 1 ſhall conſider it as if it had been charged upon 


the real eſtate originally. | 


5 And 3dly, I ſhall conſider it as an original perſonal le- 
gacy charged upon the perſonal eſtate, and that the real 


eſtate is an auxiliary fund, in caſe the perſonal eſtate ſhall 


not be ſufficient to pay all the debts and legacies. 


As 10 the firſt 1 conſidering it as a perſonal legacy, and 


Payable out of the perſonal eſtate ; according to the rules 
_ eſtabliſhed both in this, and the eccleſiaſtical court, the 

plaintiff as repreſentative of his wife will have a right to 
recover it out of the perſonal eſtate, for in both courts 


ſuch condition has always been conſidered only in terro- 
rem; and indeed the civil law makes ſuch conditions void, 


notwithſtanding the legacy be given over, as to pious 


uſes, or for manumiſſion, c. but that has not been re- 
ceived ſo, in this court, but whenever the legacy is given 
over for breach of the condition, the gift over ſhall take 


place upon this foundation, becauſe it thereby appears 
clearly that the perſon, to whom it was given over, was 

in the mind and contemplation of the teſtator at the time 
of making his will, but in the preſent caſe there is no 
ſuch gift over; it was objected by the counſel for the de- 


fendant at the bar that this was a condition precedent, 


and not ſubſequent; and this difference was inſiſted 
upon, that in the firſt caſe the condition muſt be perform- 


ed before the legacy can veſt; in the latter, that the 
legacy veſts immediately, but muſt be diveſted by non- 


performance of the condition; and it was ſaid that this 


was a diſtinction that has been eſtabliſhed : but neither 


the civil law, nor the ecclefiaſtical law, have made any 


difference whether it is precedent or ſubſequent, for both 


thoſe laws ſay, the condition is void; to Jour this, 
| Swwinb, p. 4. c. 12. where there are many caſe 
| greater part whereof are of conditions precedent: all 


s put, the 


conditions impoſſible, legibus interdictu, or probroſa, by the 


Civil law, are void, and the legacy is abſolute and with- 
out condition; Comyns 738. therefore it is not material 


whether 
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whether it be precedent or ſubſequent, ſince (as in this 
caſe) it is void by the civil law, as therefore the differ- 
ence taken would not prevail in the civil law, neither can 
it here, for this court, in the caſe of perſonal legacies 
will, and always hath followed the eccleſiaſtical court. 


2dly, If this legacy had been charged upon the land, 
how far in that caſe the plaintiff would have been inti- 
tled to it ſuppoſing the condition not performed; it muſt 


be underſtood in what manner this is charged upon the 


land; firſt it is given to the daughter as a perſonal lega- 
cy, but afterwards follow theſe words; I do charge 
«© all my real eſtate with my debts and legacies ;” if the 
legacy had been originally charged upon the land, and 
given upon the condition before mentioned, it could not 
have been contended that the plaintiff could have re- 
covered it after breach of the condition; and indeed it 
would be contrary to the rule of the common law (to de- 
cree it to the plaintiff) which always favours the heir, and 
contrary to the determination of the Judges in Harvey 
and A/hton, for the difference taken there is, that this 


court follows the rule of the civil law, becauſe that was 


the original juriſdiction for the recovery of perſonal lega- 


cies; but whenever land is in queſtion, or to be affected, 


this court follows the rule of the common law; and in 
all caſes, whereof this court takes conuſance of ſuit, 
where the original juriſdiction ariſes in another forum, the 
rule of this court is always to follow the law of that forum 
or court, for, if this court did not purſue that rule, there 
would be different remedies in different courts, which 
would create great inconvenience, and the rule of right 
would be different in different courts ; but though this 
be ſo in the caſe of a perſonal legacy, it is not ſo in re- 
gard to lands affected or charged with legacies, becauſe 
the property of land muſt be governed by the law of 
England, and where it is a legacy charged upon land, it 
muſt have the ſame conſideration as a deviſe of the land 
itſelf would have had, Vide King and Withers, Preced. in 
Canc. 350. Porter and Fry, 1 Vent. 199. Harwey and 
Aſhton, Comyns 726, &c. and three caſes therein cited, 


vig. Fleming v. Waldegrave, 1 Cha. Caſ. 58, Needham v. 


Vernon, temp. Ld. Nottingham. Semphill v. Bailey, Prec. in 
Canc. 562. Vide 2 Vern. 416. 452. I am of opinion, if 
this caſe ſtood as an original charge upon land, the 
plaintiff could have no right to demand it, 54 


As to the third conſideration ; this being an original 
perſonal legacy, the plaintiff is intitled to have an ac- 
count of the perſonal eſtate of texatrix, but not of her 
real eſtate; ſo that another queſtion ariſes in this caſe, 
viz. whether this court ſhould not marſhal the aſſets of 
the teſtatrix in ſuch a manner as if poſſible to give the 

| e plaintiff 


= Eater Term 19 Geo. 2. 1746. 


this 1 plaintiff ſatisfaction for this legacy; and J am of opinion 


fer- this court ought to do ſo; the other legatees and creditors 

in this caſe have both the real and perſonal eſtates for 
their ſecurity ; here is a perſonal legacy payable out of 
the perſonal eſtate, but it cannot charge the real eſtate 
directly; then the queſtion is, whether this court ſhall 


real eftate, and leave ſo much of the perſonal eſtate as 
ſhall be ſufficient to pay this legacy ; and I am of opinion 
this court ſhould do ſo ; and the Ld. Chancellor decreed 
for the plaintiff accordingly. | Eg LET 


The Pariſh 


Mliddleſex. 


ULE to ſhew cauſe why the court ſhould not grant 
a mandamus to the juftices, commanding them to 
make out a warrant of diſtreſs to levy the poor's rate 
grounded upon an afhdavit, whereby it appears that a 
poor's rate has been made, and that ſome of the pariſh- 
ioners have refuſed to pay it, but that the juſtices refuſe 
to grant a warrant of diſtreſs without firſt ſummoning and 


hearing the parties. 


make a rate, they ought to grant a mandamus to make a 
warrant to levy that rate, And the rule was made abſo- 
lute ; the juſtices may return what they pleaſe upon it. 


f St. Luke verſus The Juſtices of 


not turn all the reſt of the legacies and debts upon the 


Mandamus to 
the juſtices of 
peace to make a 
warrant of dif. 
treſs for the 
poor's rate. 


Per three Judges contra Wright J. a mandamus muſt go, 
for by the ſame rule that the court grants a mandamus to 


bt nn 2 | | ; Trinity 


134 


Trinity Term. 
19 & 20 Geo. 2. 1 746. 


Nott un' &c. verſus Oldfield. B. R. 


Where a bill is 
filed there muſt 


Practice. T. E latitat was returnable the ſecond return of 


24th of April a declaration was left in the office 


be a pleade- 4% Jene eſſe, with notice on the back thereof to plead in 


manded in wri- | 
| — — four days; upon the 26th of April the defendant put in 


« notice to plea ſpecial bail, and gave notice thereof to the plaintiff's at- 


; be voy the de- torney ; and a rule to plead being entered in the office, 
Claration. the plaintiffs attorney, when that rule was out, ſigned 


Judgment without demanding a plea ; and now it was 


moved by Sir John Strange to ſet aſide this judgment for 

1rregularity in not demanding a plea : Sir Richard Lloyd 
and Mr. Ford for the plaintiff inſiſted, that by the rule of 
court of the ioth Geo. 2. there was no occaſion to make 


any other demand of a plea beſides the notice to plead 
on the back of the declaration, which was ſufficient, But 


per curiam, The rule was only made to enable plaintiffs 


to proceed before bail was put in and filed, and made no 
other alteration in the practice; for wherever a rule is 
given to plead, and the defendant files bail in time, (as 
here he has done,) a plea muſt be demanded in writing, 
and the judgment mult be ſet aſide with coſts. | 


Smith Executor of Cod verſus Hill Executor of 
1 (6% & EE 


action. 
If plaintiff be in 
England at the 


action accrues, miſe (by Clark) on the zoth of Auguſt 1736, went out of 
the time of limi- the kingdom of Great Britain into Ireland, and lived be- 


| _ Tu it yond ſea till his death, and being ſo beyond ſea made his 


he, or (if he dies WI | , : ; 
. his exe- terwards, within fix years after making the ſaid promiſe, 


cutor or admi- plaintiff's teſtator died beyond ſea, and that the plaintiff 
pr * himſelf at the time of his teſtator's death was alſo be- 
. ave Within AK yond ſea, and in April 1740, arrived in England, which 


year* they are 
barre dby the ſta- 3 
a tute, : 


laſt term, being the 22d day of April; on the 


Limitation: of CTION upon a promiſory note dated 1734, de- 
A fendant pleads that F. Clarke his teſtator in his life- 

time did not undertake within fix years: the plaintiff re- 

time the cauſeof plies that Joſ. Cod his teſtator, after the making the pro- 


ill, and appointed plaintiff executor thereof, and af- 
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was his firſt arrival here ; and that the plaintiff forthwith 

after his arrival duly proved the will, and within fix years 
after his ſaid arrival in this kingdom filed his bill in this 

cauſe ; defendant demurs; and the plaintiff joins in de- 

murrer. 55 8 . 


Poole for the defendant objected that the replication is 
ill, becauſe it does not ſay that the plaintiff's teftator was 
cout of the kingdom at the time the cauſe of action ac- 
crued, but that he departed the kingdom after the max- 
ing l of the promiſe ; and there is no new caule of action, 
for the plaintiff as executor muſt proceed upon the old 
cauſe of action; and if the plaintiff be in England at 
the time the cauſe of action ariſes, as the plaintiff's teſ— 
tator was, the time of limitation begins to run; and of 


that opinion were the whole court, and gave judgment 


for the defendant. Stracey for the plaintiff. _ 


Wheeler & Ux verſus Philadelphia Bingham and : 
Richard Eingham, Eſq; In Chancery, J une 


14, 1746. 


FOH NM Pottinger by his will dated the goth of April A legacy is de- 
I 1730, deviſed all his real and perſonal eſtate to truſ- viſed to a gran- 
tees, upon truſt that they ſhould pay to each of his — be 

grandaughters which ſhould be living at the time of his ns pear rg 
death 1500. upon the ſeveral and reſpective days of their mary without 

marriage; And I defire that none of my ſaid gran- conſent, 1 

daughters ſhall marry without the conſent of their hereby revoke 


father and mother, or the ſurviyor of them; if there- 2 


fore any or either of them ſhall marry without ſuch pid her,” is on- 
© conſent, I hereby revoke what was before directed to ly in terrorem, 
be paid to ſuch grandaughters, and ſuch of them ſhall | | 
not be intitled to any benefit by virtue of my will, 

further than what their father and mother, or the ſur- 

„ vivor of them, ſhall direct or appoint ; and if any ſum 

of money ſhall be remaining in the hands of the ſaid 

_ £< truſtees, that the intereſt of ſuch ſum of money ſhall 

be paid to my daughter Philadelphia Bingham during 

ber life, and after her death the principal ſhall be paid 

to Richard Bingham, Eſq.” | Fe „ 


Leonora, one of the teſtator's grandaughters, married 
the plaintiff Jheeley after her father's death, without the 
conſent of her mother P. Bingham, one of the defen- 
dants; and the plaintiffs preterred their bill to have 
Leonora's legacy of 1500). with the intereſt fiom the day 
of their marriage. e wo 


Lord Chancellor: The deſire of the teſtator that his 
 grandaughters ſhould marry with the confent on 
| ng bi Or INE ber 


* rr 


Trinity Term 19 & 20 Geo. 2. — 


father and mother, or the ſurvivor of them, was ver 


right; and if this was res integra, I ſhould have gone as 
far as I could to prevent the legacy from taking place, 


but there have been ſuch a number of reſolutions and de- 
crees paſſed in this court in ſimilar caſes, that were to 
go contrary to them, it would be to unfix the ſettled rule 


in deviſes of this kind, and doing a greater miſchief to 


many, than any particular good in one caſe can warrant. 


The firſt queſtion is, whether the condition annexed to 
this legacy is effectual to prevent the grandaughter Leo- 
nora from having her legacy, or whether the court ſhall 


cConſider it only as inſerted in the will in terrorem? 


Aſhton, 
Comyns 7 34+ 
738, 


x Mod. gos. 


2dly, Whether there is any bequeſt over of this legacy, 


or any thing in the will that amounts to ſuch a bequeſt 


_ over = 


And firſt, to prove that it is a condition that ought to 


| have its effect, it was argued fer the defendants that it 
amounts to a condition precedent, and therefore, by the 
rule of law, the perſon intitled muſt ſhew it to be per- 
formed; but the anſwer to this is, that it is a Perſonal. 


legacy (for Mr. Bingham the defendant has admitted 


perſonal aſſets ſufficient) and therefore (if not given over) 
muſt be governed by the rule of the eccleftaſtical courts 
and the civil Jaw, by which this condition is void, and 


the legacy will be abſolute without any condition; and 
conſequently it is immaterial whether it be precedent or 


| ſubſequent, ſince it will be null and void; and it would 
be ſtrange, when the law makes a condition void, and 
faith the legatory ſhall be diſcharged from the condition 
generally, to ſay it ſhall be fo only, where the condition 
is ſubſequent, not where it is precedent ; the true reaſon 


why this court holds a pecuniary legacy given on condi- 
tion that the legatee ſhall not marry without conſent in- 
effectual, is, to preſerve an uniformity in the determina- 


tions upon this point, in this and the eccleſiaſtical court; 


9 


for ſince pecuniary legacies may be ſued there where ſuch 


a condition as this would be held void, it would be ex- 


tremely inconvenient if this court was to decree contrary 


to the eccleſiaſtical courts. 


I take this to be a condition ſubſequent ; and although 


it has with ſome truth been ſaid at the bar, that the lega- 


cy did not veſt until the marriage, and hat being with- 
out conſent (it was ſaid) the legacy was eo inflante diveſt- _ 
ed ; yet there is a difference inthe operation of law, and 
in the order of things; and I think a ſubſequent conſent 


of the mother after the marriage would have been ſuffici- 


ent to make the legacy good to Leonora although it had 


been given over; and fo in the order of things, for it 
bas been truly ſaid, by Mr. Solicitor General, for the 
plaintiff, that ſhe need ſhew nothing but her marriage, 
FORE” wr 4 FE: ord neither 


. 
. 
9 
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neither here, nor in the ecclefiaſtical court, when ſhe 
comes for her legacy, and it muſt come from the other 
fide to ſhew it was without conſent. 


But 1½%, it is ſaid that if this be not a condition pre- 
cedent, yet it ought to have its effect, becauſe here is 
that which amounts to a deviſe of the 1500/. over; as f. 
The plain intention of the teſtator, and 24%, A gift of 

the intereſt to the mother for life, and of the principal, 
to the defendant R. Bingham after her death. : 


As to the 1½, There have been many caſes in this 2 Vern. 293. 
court where the intention of the teſtator has been as clear 1 Cha. Ca. 
as the ſun, that a danghter marrying without conſent - 19. 
ſhall not have the legacy, and yet this court has always * 
decreed it to be paid, when it is a pecuniary perſonal le- 
gacy, and not deviſed over; and therefore the court is 
not governed in this by the intention of the teſtator, but 
chiefly has regard to that juſtice which it ought to do, 
with reſpect to the right of a third perſon to whom a le- 
gacy is deviſed over upon breach or non- performance of 
a condition, whom the teſtator at the time of making his 
will had in contemplation as much as any thing elſe; in- 
deed the court in ſuch caſes has often ſaid, where there 
is a deviſe over to a third perſon, it thereby appeared to 
be the intent of the teſtator, that hat perſon ſhould have 
the benefit of the bequeſt over, but that was ſaid only to 
prove the right of ſuch deviſe over; therefore the deter- 
minations of this court in this point do not folely de- 
pend upon the intention of the teſtator, but upon the 
right of the legatee over, which cannot be taken from 


And therefore whether there is any thing here that What wil or 
amounts to a bequeſt over in point of right is the 24 queſ- will not amount 
tion; and I am of opinion there is not; I agree that if to 2 deviſe over 
it had been ſaid in the will, that in caſe my grand-daugh- of a legacy. 
ter marry without conſent, I revoke her legacy, and give 
power to my daughter to diſpoſe of that ſum to tuch 
uſes as ſhe ſhall think fit; that would have been a gift 
over, for it would have amounted to a gift of the pro- 
perty: but the gift in the preſent cafe does not amount 
to that, for it is anly an abridgment, or a power to the 
father and mother to abridge the legacy ; the father him- 
elf if he had ſurvived the mother, could have taken no 
benefit of this legacy, but when he had to abridged it, 
the remainder of it would have fallen into the reſiduum; 
ſuppoſe the mother had appointed 500. to Leonora, or the 2 vern, 2935 
teſtator had ſaid in his will, if ſhe marry without con- 294. 
ſent the ſhould only have the intereſt of the 1500. for 
her life, hat could not have taken place unleſs ihe prin- 
cipal had been deviſed over; it is ſaid that by the words, 
If any money ſhall be remaining in the hands of =_ 
ES EY er EB aL 9. + ſaid 
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by reaſon of any grandaughter's marrying without con- 
ſent ; but that is not the meaning of them, for this being 


3 | a deviſe to truſtees of all the real and perſonal eſtate, it 
A deviſe of the 
reſiduum is not 


a deviſe over o f 1 N not | 
a particular le- deviſe over in caſes of this kind; for where it is not ex- 


kacy. preſsly deviſed over, and is only to fall into the ſurplus, 
5 the daughter ſhall take it: perhaps this diſtinction may 
be thought very nice; I admit it to be ſo, but it is now 
an eſtabliſhed rule that there muſt be an expreſs bequeſt 
over of the particular legacy, and that a bare gift of the 
re ſiduum will not be ſufficient to deprive the daughter of 


the legacy, and there are many caſes to prove this; 


the reaſon is, becauſe when a teſtator makes one a reſi- 


duary legatee, he has not that particular thing in his 


view or contemplation; indeed during the arguments in 
this caſe, I once thought that as the mother was made 


reſiduary legatee for life only, it might be conſidered as 
a legacy given over to the mother for her to diſpoſe of at 
her pleaſure, but it is plain that the power is given to the 
father and mother and the - ſurvivor, and therefore the 
father might have had the diſpoſal or power of abridging 
it; ſo the plaintiffs are intitled to a decree under proper 
reſtrictions, for the legacy and intereſt ſince the marriage, 


but the defendant muſt he allowed for maintenance from 
Leonora's father's death, and the huſband Wheeler muſt de- 
liver propoſals of a ſettlement to the maſter, | 


Moore verſus Fernhaugh. B. R. 


2 Stra. 12 58. R. Ford moved to change the venue from Middleſex 


S.C. into the next adjacent county to the county of 
_ Court will not Denbigh ; but it was denied per curiam, and they ſaid it 


* had been often denied; Denniſon Juſtice cited Lloyd v. 


Jacent county to Williams, Mich. 8 Geo, 2. in an action of aſſault and mai- 


a Welch county, hem, which he ſaid he moved himſelf to change the wenue 


2 Ld. Raym. to the next adjacent county to that county in Wales in 


1418. which the cauſe of action aroſe; and the court then re- 
fuſed ir, and cited Howarth v. Williams, where it was de- 
nied again. Lee Ch. J. I have known this done by con- 


ſent but never without, Vid. Godfrey v. Filpot, L. Ray. 


Nor into a 1418. And N. The court will not change the venue into 
northern county 
where aſſiſes are 


but once a year · 


appoint overs 


«« ſaid truſtees”, c. is meant ſuch ſums as ſhall remain 


muſt mean the reſiduum of the perſonal eſtate, and the 
f deviſe of the reſiduum has been determined not to be a2 


a northern county where the aſlizes are but once a year, 
if moved in Michaelmas or Hilary term, becauſe of delay; 


and per Wright Juſtice, this was refuſed in Nichols v. Bil- 


ſter. 


Rex verſus The Juſtices of Peace of Weſtmor- 
- EFV 
Sales to M* Harriſon moved for a mandamus to be directed to 

| the juſtices to appoint overſeers of the poor for the 
FE T0 55 hamlet 


. * * 2 
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in the crown-office. 


removed this inditment by certiorari into this court, and 


— — 
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bamlet of Nethergraveſhip, 


Watsfield and Churchfield, (there ſeers of the 
never having been any overleers of the poor there before) 


poor in a ham- 
Jet where there 


upon the ff. 13 & 14 Car. 2. c. 12. / 31. which gives were never any 
power to appoint overſeers (in large pariſhes) in particu- before. 
ler hamlets, as the f. 43 Elis does in pariſhes at 
large; and it was granted upon an aſſidavit that there 
was poor belonging to this hamlet, which were charge- 
able to the hamlet of Kirkland, which could not remove 


them, becauſe there were no overſeers of Nethergraweſbip, 


Qui tam by the town of Dover verſus Hodgſon. 


l N PON an information againſt the defendant for fol- Defendant 


lowing a trade contrary to the ſtat. of Eliz. the de- removes an 


fendant had a verdict, and obtained a fidebar rule for afermatin { 


from the ſeſ- 


coſts; and now it was moved to fet the rule for coſts gons ac Ha 
aſide, by Mr. Smythe, who inſiſted the defendant was not a verdict, he 
intitled to coſts, becauſe he himſelf removed the infor- ſhall have his 
mation from the ſeſſions; upon ſhewing cauſe by Serjeant cots. 


Wynne, the court ſeemed to think there could be no doubt 


but that the defendant muſt have his coſts upon the far. 


18 Eliz. c. 5. but ordered precedents to be ſearched for 


5 


Michaelmas Term. 
20 Geo. 2. 1746. 


Rex verſus Ingleton. B. R. 


Fo H E defendant.was indiQed for an attempt to com- Where a defene 


| mit felony, by attempting to ſet on fire the houſe daat who 2 
of one Efton in York, and the ind:Qment alſo charges that . | 


the defendant ſolicited Maſen, one of the proſecutors, to by certiorari, 


help to ſet fire to the houte; Maſon and one Glenton in- and is convicted, 


formed the mayor of York of this, who bound Maſon and yet ſhall not pay 


| | 3 | , coſts on tat. 5 
Glenton over to proſecute the defendant. The defendant &6.W.& M. 


: a 8 c. 11. to the pro- 
entered into a recognizance in the penalty of 206 to ap- ſecurors. . 


pear and plead to the indictment, and to proſecute it to 


be tried at her own expenſe, which ſhe has accordingly 


done, and has been convicted and fined; and now it was 

moved by Mr. Ford that the recognizance might be diſ- 

Charged, ſhe having paid the fine; this was oppoſed by 
Mr. Henley and 7. Robinſon, who inſiſted that by the fac. 


e 


1 Michaelmas Term 20 Geo. 2. 1746. 


5 6 WM. & M. c 11. the defendant was obliged to pay 
the proſecutor's coſts; but per curiam, this caſe is not 
within that aQ of parliament, for that extends only to 
officers and perſons really injured, which neither Glenton 
nor Maſon the proſecutors are in this caſe ; for there was 
no damage done to the houſe, it was only intended to be 
done, nor are either of them officers, and therefore the 
rule was made abſolute for diſcharging the recognizance 
by three Judges, abſente Forfler Juſtice, who was at St. 
Margaret's Hill trying the rebels. | N 


Frammingham verſus Brand. In Chancery . 


The word os H E queſtion before Lord Hackwicke was upon theſe 

eonſtrued to be words in a will, (vig.) I give and bequeath the 
a copulative in a 4 inheritance in fee-ſimple of all my lands to R. F. my 

wil. 6. fon, and to his heirs and aſſigns for ever, and in caſe 


the ſaid R. F. my fon happen to die in his minority, or 
«© unmarried, or without iſſue, then I give the inheri- 
* tance in fee to Henry Bland”. K. F. attained the age 
of twenty-one, but died unmarried and without iſſue. 
Lord Chancellor held that this contingent executory de- 
viſe to H. B. could never take place, for both the words 
or are to be taken in a copulative ſenſe, and unleſs R. F. 
had died in his minority and unmarried, and without iſſue, 
H. B. could never take; for if this was to be conſtrued 
otherwiſe it might happen that R. F. might marry and die 
leaving iſſue in his minority, which would be difinherited 
if the eſtate was not to veſt in him abſolutely on his mar- 
| | riage, which could never be the intent of the teſtator ; 
2 Stra. 1175, and the caſe of Barker and Surtees B. R. Mich. 16 Geo. 2. 
| was held to be good law, which was adjudged upon 
_ theſe words in a will, (viz.) I give the ſaid premiſſes to 
my grandſon, his heirs and aſſigns, but in caſe he dies be- 
fore he attains the age of twenty-one years, or marriage, 
and without iſſue, then he deviſed the ſame over to ano- 
ther perſof; the firſt deviſee attained twenty-one, but 
died unmarried and without iſſue; and it was held per to- 
tam curiam, that by attaining the age of twenty-one, the 
eftate became ſo abſolute in the firſt deviſee that the exe- 
cutory deviſe could never take effect, or veſt ; and Denni- = 
fon Juſtice ſaid he would conſider it the ſame as if the teſ- 17 
tator had ſaid, ** If my grandſon 4. B. die under 21, 9 
* and unmarried, and without iſſue, which he did not 
do, for he attained his age. Dt 


3 gd 


* 7 


1 


than the ſaid ſum of 90. 25. . | 


and ſays that he ought not to be barred from having his 
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tiff declares upon an indebitatus aſſump ſit for 211. 


for the uſe and occupation of land by the defendant, at 
his requeſt and by the permiſſion of the plaintiff, alfo upon 
a quantum meruit for the like; alſo upon an indebit aſſump- 


for 4ol. for divers cattle, goods, wares and merchan- 


dies ſold and delivered, and alſo upon a quantum valebant 


for the like. 


a As to the promiſes and undertakings 5 the ſaid decla- 
rations; 24%, 3dly, and laſtly abovementioned, and alſo 


as to the promiſe and undertaking in the ſaid declaration 


firſt mentioned, except as to 9/ 2s. 64, parcel of the ſaid 


211. contained in the faid promiſe and undertaking in the 


ſaid declaration firſt abovementioned, the defendaat ſays, 
that he did not promiſe and undertake in manner and 
form as the plaintiff hath above complained againfl him, 


and thereupon iſſue is joined; and as to the ſaid promiſe 


141 
Wood verſus Newton. B. R. 
E 1＋ HIS 6 an action upon the caſe, wherein the plain- Aſſumpfit. 


The declara- 
tion is of Eaſter 
term in the 18th 
year of King 
George the 
ſecond. 


The plea of 
the ſame term, 
ſigned by Poole: 


and undertaking in the ſaid declaration firſt abovementi- 


oned as to the ſale 91. 28. 6d. parcel of the ſaid 210. there- 


in contained, that the plaintiff ought not to have his ac- 
tion againſt him, becauſe he ſays that after the making 
the ſaid promiſe as to the ſaid 91. 2s. 64. and before the 
_ exhibiting of the ſaid bill of the ſaid plaintiff, that is to 
ſay, on the tenth of April 1745. at S. aforeſaid, he the 
ſaid defendant tendered and offered to pay to the ſaid 
plaintiff g/. 2s. 6d. which the ſaid plaintiff then and there exhibiting the 
refuſed to accept from the defendant, and the defendant | 
further ſays that he always bath been and ſtill is ready to 
pay the ſame, and brings the money into court ready to 
be paid to the plaintiff, if he will accept the ſame, and 


this the ſaid defendant is ready to verify; wherefore he 
prays judgment if the ſaid plaintiff ought to have or 
maintain his ſaid action to recover any more damages 


The plaintiff imparls to the ſaid plea until Friday next 
after the morrow of the holy Trinity, and then replies, 


action, &c. becauſe he faith that the ſaid plaintiff after 


the making of the ſaid firſt promiſe in the ſaid bill, and 


before the exhibiting the ſaid bill of the ſaid plaintiff, to 


preſent majeſty, proſecuted out of the King's Bench a 


writ of /atitat (ſetting out the writ) which proceſs he the 


ſaid plaintiff proſecuted againſt the defendant with an in- 
tent to ſerve him perſonally with a copy thereof accord- 


at the return of the ſaid proceſs in the ſaid court at the 
ſuit of the ſaid plaintiff, and that the ſaid plaintiff might 


Tender before 


III. 


Replication. 
that plaintiff 
ſued out a latitat 


anterior to the 


tender. 5 


wit, on the 12th day of February in the 18th year of his 


ing to the ſtatute, and that the defendant might appear 


proceed 
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proceed thereupon and exhibit his ſaid bill againſt the ſaid | 


defendant, and him might implead for recovering and ob- 


taining, among other things, the ſaid gf. zs. Gd. accord- 
ing to the courſe and uſage of the ſaid court here; and 
the ſaid plaintiff according to his ſaid intention after- 
wards, to wit, in the ſaid Eaſter term in the 18th year 
aforeſaid, declared by his ſaid bill againſt the ſaid de- 
fendant in form aforeſaid, for recovering and obtaining 
the faid damages contained in the ſaid bill; and the ſaid 
plaintiff further ſays, that the ſaid defendant at any time 
before the ſuing out and iſſuing of the ſaid writ of the 
faid Lord the King of latitat atoreſaid, did not tender or 
offer to pay to the ſaid plaintiff the ſaid 9/. 2s. 64. in man- 
ner and form as the ſaid defendant hath above in plead- 
ing alledged, and this the ſaid plaintiff is ready to verify, 
wherefore he prays judgment and the damages which he 
| hath ſuſtained by reaſon of the non-payment of the ſaid 
_ of. 2s. 6d. parcel of the faid 211. contained in the ſaid fiſt. 
_ . promiſe, to be adjudged to him, &c, E. Bootle, 
Rejoinder, ad- The defendant rejoins, and ſays that the plaintiff 
1 cauſe ought not to have his ſaid action for the ſaid gl. 2s. 6d. 
ua before Sc. becauſe he ſays that it is true that he the faid defen- 
the filing the dant did make ſuch promiſe and undertaking as to the ſaid 
bill, but denies OI. 2s. 6d. before the exhibiting the bill of the ſaid plain- 
that be made tiff, as by the ſaid bill is illedped ; but the ſaid defen- 
2 promiſe be- dant further ſays, that he the ſaid defendant at any time 
fore the latitat * he ſola iu bike eee eee 
a efore the ſuing out or iſſuing of the ſaid writ of latitat 
| abovementioned, did not promiſe and undertake to pay 
the ſaid plaintiff the ſaid 91. 26. 64. parcei of the ſaid 211. 
Sc. as the ſaid plaintiff by his ſaid plea above in reply 
pleaded hath above ſuppoſed ; and of this he puts him- 
felf upon the country. e 5 
Demurrer. Plaintiff imparls till Wedneſday next after three weeks 
from the day of St. Michael, and then demurs generally; 
defendant joins in demurrer. 1 | 


This caſe was ſolemnly argued laſt term by Serjeant 
Bootle for the plaintiff, and Poole for the defendant, and 
it was this term argued the ſecond time by Sir Thomas 
Bootle for the plaintiff, and Mr. Ford for the defendant. 


It was objected by the plaintiff that the rejoinder is 
bad, becaule a /atitat may be teſted before the cauſe of 
action accrued, and if it may, then the iſſue rendered 
by the rejoinder is immaterial. Cro. Jac. 561. 1 Vent. 
28. Sir Thomas Bootle cited Mathews v. Spicer B. R. whereof 
he had the paper book then in his hand of Paſch. 12 Geo. 
1. which was an action upon ſeveral promiſes ; the defen- 
dant as to all except 4/. 4s. mentioned in the fifth promiſe 
pleaded the general iſſue, and as to that 4. gs. he pleaded 
that after the promiſe to pay that ſum and before the _ 
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of filing the bill, viz. the 2d of April, he tendered the 
money, The plaintiff replied that before the filing the 
bill, iz. the 12th of February, he ſued out a /atitat with 
intention that the defendant might be ſerved there- 
with and proceed againſt him thereupon, and that the de- 
fendant did not tender before the ſuing out of the latitat; 
upon this the defendant did not rejoin to the fact, but de- 
murred upon the replication; and the court were of opi- 
nion that the latitat might be ſued out before the cauſe of 
action accrued ; and cited the two cafes above for that 
purpoſe ; if therefore a latitat may be ſued out before the 
cauſe of action ariſes, the iſſue tendered in this caſe is 
immaterial; and if the replication is ill, the defendant 
ought to have demurred to it, and not have rejoined to 
the country ; and Sir Thomas Bootle relied upon this, that 
öeieꝙthe defendant had tendered an immaterial iſſue, and 
therefore prayed judgment for the plaintiff. But notwith- 
; ſtanding this objection, judgment was given for the de- 
fendant, upon Mr. Ford's argument for him, which was 
JͤĩV“!è¶ 8 | 
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Mr. Ford for the defendant: It is admitted upon this 
record firſt, that the defendant was always ready to pay 
the debt claimed by the plaintiff; there is no pretence of 
any demand or refuſal, but on the contrary a conſtant 
readineſs to pay is admitted. Fo 1 Io 


 2dly, It is admitted that at the time of ſuing out the 
latitat the plaintiff had no cauſe of action. 5 


zZaly, I do inſiſt, and think it muſt be admitted to me in 
point of law, that if at the time of the commencement 
of a ſuit the plaintiff has no cauſe of action, a ſubſequent 
right of action will not ſupport it, but the court ex officio 
ought to abate the writ. | no ET 


It is objected for the plaintiff that the defendant's re- 
Joinder is frivolous, that the exiſtence of the cauſe of ac- 
tion before the ſuing out the latitat is immaterial, for that 
A the latitat is only a ſummons to bring the defendant into 
cCourt, is only proceſs to compel an appearance, and that 
5 if a cauſe of action accrues in a vacation, the party may 
legally ſue out proceſs of a preceding term, ſo that it is 
of no conſeqnence whether the plaintiff had any cauſe of 
action at the time of ſuing out the /atizat or not, and for 
this purpoſe Cro. Jac. 561, is cited, which was an action 
for an eſcape upon a /atitat teſted the 29th of June, when 
the bond debt upon which the arreſt was made, did nor 
accrue until the 29th of Auguſt following; this was held 
right, for the latitat not being returnable till the term af- 
ter the bond was given, that is ſufficient to maintain the 
arreſt, and the proceſs ſued out in the vacation always 
bears teſt the preceding term; 1 Vent. 28. where it is 
e FL! + e held 
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held a latitat may be taken out, but a man cannot be ar- 
reſted upon it before a debt is due; and this differs from 
an original writ, which if it bear a zefte before the money 
is due it is abateable, but a latitat is not only to bring de- 
fendant in cuſtodium, that the plaintiff may declare againſt 
him, but that he may have bail, and after zhat, the pro- 
ceedings upon the /atitat ceaſe; upon the authority of 
this cate it muſt be admitted that either the rejoinder is 
good, or the replication is bad; and if the replication is 
good the rejoinder of conſequence is good likewiſe ; for 
conſidering the latitat as a ſummons only, that according 
to the courſe of the court it may bear ee of a term pre- 
cedent to the cauſe of action, how then is a tender be- 
fore the iſſuing of it material? can a man tender before 
the cauſe of action exiſts ? this is impoſſible ; ſuppoſe an 
iſſue had been taken of the fact alledged in the replicati- 
on, that no tender had been made before the ſuing out 
the /azitat ; and ſuppoſe this had been found for the plain- 
tiff, could ſuch verdict have been material? the /azitat 
Might have iſſued before a tender could have been made, 
and therefore the finding there was no ſuch tender, when 
it was impracticable to be made, would have been im- 
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| Upon conſidering the replication the court will take 
notice of the courſe and practice of iſſuing latitats, as well 
as in determining upon the rejoinder, and then taking the 
latitat only as a ſummons to enforce an appearance, it ap- 
Pears upon this record that the plaintiff hath no way de- 
feated the force of the defendant's plea but by ſhewing 
that though it is admitted a proper tender was made be- 
fore the bill was filed, yet none was made before the lati- 
| tat iſſued; or, in other words, that none was made before 
there was any debt due; how does this defeat the plea _ 
which alledges that the defendant made a tender before the 
bill was filed, and was always ready to pay the money from 
the time he owed it? If the plaintiff would conſider the /ati- 
tat as a ſummons, ought he not to have gone further in his 
replication, ſhould he not have ſhewn the iſſuing the writ 
and that no tender was made before the ſervice of it? 
this was done in Cro. Car. 264. Watts v. Baker ; it was 
treſpaſs quare clauſum fregit; the defendant pleaded a 
tender of amends : plaintiff replied a /atitat, (as here,) 
and that the tender was made after the arreſt upon it; 
and it was reſolved that this tender came too late, for as 
well as a tender after an original writ comes too late, fo 
after an arreſt upon a latitat, for the tender of amends 
muſt be intended to be immediately after the treſpaſs com- 
mitted, and before any ſuit, NO pa ol 
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What then are the times when a tender comes too late? 
1, After the te/te of an original; 2dly, After the ſervice of 

a latitat, for the teſte of a latitat is inſiſted to be quite im- 
e e | maanaterial. 
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material. How then is the plea anſwered ? does the pre- 


ſent replication ſhew that the tender came too late? does 


it prove that it was not made before the ſervice? is that 


What matter a 
replication ough t 
to contain. 


the commencement of the ſuit upon this ſort of proceſs ? if 


it is, what can be inferred, or be tried by the replication 


gas it ſtands? The buſineſs of a replication is either to de- 
ny the facts in the plea, or to confeſs and avoid them by 


ſome other faQs, which, if found, ſhew thar the alle- 
gations in the plea are nothing to the purpoſe; ſuppoſe 


the facts in the replication found with the plaintiff, would 
they have that effect? does it follow that becauſe the 


tender alledged was not made before the feſte of the latitat, 
that therefore it comes too late ? 1t certainly does not, 
and therefore if no certain iſſue can be taken on the re- 


joinder becauſe of the immateriality of the zefte, neither 


can any be taken on the replication. 


But ſuppoſing the replication be good, the rejoinder 


is a compleat anſwer to it. 


Firſt, the replication ſtates a latitat, and concludes that 
no tender was made before the iſſuing of it: what is the 
_ anſwer? I admit there there was no ſuch tender, that 
fact is confeſſed, but this is the reaſon, at the time ſuch 


writ iſſued, the plaintiff had no cauſe of action, and fo 


no tender could be made; is not this an anſwer to the re- 
plication, and a material one too? the defendant thereby 
aſſigns a reaſon for not, doing the thing which the plain- 


z 


tiff complains he ought to have done. 


But 2. Suppoſing the replication be good, it can be 
only ſo upon this ground that the /atitat is to be conſider 
ed as an original and the foundation of the ſuit; in this 


light, and no other, the iſſuing the proceſs is the com- 


exactly in the ſame manner as if he had ſued out an ori- 


ginal, and on this ground it is that a latitat ſued out and 
continued on the roll prevents the ſtatute of limitations; 
from the time of the feſe of a latitat when it is ſet forth 
in pleading the action is conſidered as ſubſiſting, though 
it was never ſerved as proceſs, but only taken out with 


an intention of filing a bill; 1 Sid. 5 3, 60. and from that 
time all the books ſay that in the King's Bench the action 


is commenced ; and in the caſe of Culliford and Blandford, 
where the queſtion was, whether ſuing out a latitat with- 
in the year was the commencement of an action within 


the 31 Elis. c. the words of the book are, As to this 


queſtion, three Judges held clearly that the ſuing out a 


latitat within the year was a ſufficient commencement of 


| the ſuit to ſaye the limitation of time, becauſe the alia 


1s the original of the King's Bench, and may be conti- 


nued on record as an original writ ;? and it has been ad- 
. Judged that the ſuing out a latitat within the time, is 
ſufficient to prevent the incurring the ſtatute of limitati- 
RE £4 5 2 A Sn . e 


mencement of the ſuit, and the plaintiff treats this latitat 
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ons; and Holt Ch. Juſtice does not diſpute the principle 
whether the ſuing out a latitat be the commencement of 
a civil action, or whether it is the original of the plain- 


tiff*s ſuit, but only diſtinguiſhes between that and a po- 


pular action, in which caſe be thought a bill ought to be 
filed on record; this caſe proves plainly that the ſuing 
out a latitat, or the exhibiting the bill, may in this court 
be the commencement of an action; that it is in the 
plaintiff's election either to make one or the other the 
original; that from the time of iſſuing the latitat, where 
the plaintiff inſiſts upon it the ſuit is as much ſubſiſting as 
if commenced by an original; and if this be ſo, why is 


the rejoinder immaterial, if the replication be good? 
the plaintiff inſiſts the action was commenced beſore any 


tender, he has alledged the /atitat as the inſtitution of 
his ſuit, relies upon the ee of it as the ground of this 
bill, as that point of time to which all the ſubſequent 
proceedings ought to have relation, and therefore why 
ſhould it not abate the proceeding, if proſecuted before 
any cauſe of action? ſhall it have relation to ſupport 
proceedings in order to ſave a debt and to do juſtice? 
Hall it relate to deprive a man of the benefit of the ſta- 
tute for limiting of a popular action? ſhall. it in the re- 


plication be a ſufficient allegation of the commencement 


of a ſuit in order to avoid a legal tender, and yet not be 
a commencement of the ſuit ro abate an unjuſt action; 


to ſay otherwiſe would be to make the /atitat the com- 


mencement; and not the commencement of the ſuit on 
the ſame record. Upon this record it cannot be queſtion- 
ed but the inſiſting of the latitat is an unconſcionable at- 
_ tempt to do injuſtice ; it is a new experiment to involve 
Honeſt men in difficulties, and to put them in the power 
of malicious creditors. CE F555 


It was objected upon the firſt argument, that the de- 
fendant might have relieved himſelf by pleading that he 


had tendered before notice or ſervice of the latitat. To 
this I anſwer, that if the ſuing out of a latitat in a civil 
action be the commencement of a ſuit, a tender ſubſe- 
quent though before notice would be to no purpoſe ; the 


commencement of a ſuit is a demand of a debt, anda - 


tender after a demand is of no uſe, that would be di- 


realy to contradict his plea, that ſays he was always 


ready. But ſuppoſing ſuch an allegation ſhould be re- 
ceived, why 1s the defendant to be put upon makin 
it? the plaintiff, who inſiſts upon a latitat, has it in his 


power to uſe it as he pleaſes, either in the nature of an 


original, or as a ſummons, to bring the party into court ; 


if he chuſes to conſider it as an original, as the com- 
mencement of the ſuit, why ſhould the defendant be 


obliged to treat it in a different light; why is the court 


to conſider it in a different manner than the party defires, 
who ſued it out. | | ee al 
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Buy the rule of law every man's plea is to be taken moſt 


ſtrongly againſt himſelf, and by this rule the ſuing out 


the /atitat muſt be taken on this record to be the com- 
mencement of the action, as that which the plaintiff has 
elected and choſen to be ſuch, and which the court can- 
not conſider otherwiſe without making a conſtruction on 
the rejoinder that oppugns the replication. Bur ſuppoſing 
ſuch a rejoinder would be bad, the tee and ſuing out 
the latitat is a matter of record; thoſe records, all per- 
ſons are bound to take notice of, and it ſhould ſeem, that 
to ſay the tender was made before notice of the /atitat 
would be wrong ; and it may be compared to the caſe of 
an executor, who pleaded plene adminiſiravit before notice. 
Carter 227. Meller v. Overton ; ſuch plea is not good, but 
the defendant muſt plead plene adminifiravit ante diem im- 


petrationis brevis originalis. Ward v. Dobſon, Hill. 2. G. 2. 
C. B. plea of plene adminifiravit before notice held ill, for all 


may reſort to records, and defendant ſhould plead accord- 


ing to 3 Lev. 28. Et quod ipſe nulla babet bona del catalla 
teftatoris vel habuit die impetrationis brevis predia wel un- 


XZ guam poſtea. And though theſe caſes are of original writs, 


yet the law muſt be the ſame of /azitats whenever inſiſt- 


ed on as the commencement of the ſuit ; they are both 


equally of record and notorious to the world, and there 
cannot be any averment againſt one but what may be 


equally made againſt the other; and there can be no 


harm in conſidering the latitat in this light; if the plain- 


tiff had any merits, inſtead of 8 to the latitat he 


might have replied a demand and refuſal, and ſo falſiſied 
the plea of the defendant ; therefore to conclude, that 
if the rejoinder be bad becauſe it offers an iſſue of a 
fact depending on the iſſuing of a latitat, the replication 
is in like manner equally fo, and then the plaintiff is 
guilty of the firſt fault; on the other hand, if the re- 
plication be right, the rejoinder, is ſo likewiſe, as it only 
offers an iſſue on the ſame ground that the replication 
does, viz, that the ſuing out the /atitat is the ground of 
the action. VV e | 

Judgment of the court. 


4 


Lee Ch. Juſtice : In general the ſuing out a /atitat is not A latitat may be 
material; and in the caſes cited it is conſidered only as coofideredin the 


proceſs to bring the party into court; but in the preſent 
caſe the plaintiff ſeems to aim at a ſurpriſe, and if this 
latitat is not to be conſidered in the nature of an original 


nature of an ori- 


ginal wi it. 


writ, what is it? when it is replied to the ſtatute of li- 
mitations pleaded, or to avoid a tender, is it not the 


commencement of the ſuit? the defendant ought to have 


the ſame advantage of it as the plaintiff; ſo I think the 


latitat in this caſe is to be conſidered as an original writ, 


as the plaintiff himſelf in his replication has made it the 


commencement of his ſuit; and judgment muſt be for 
the defendant, N | 1 e 8 | 


"Ls Wright 


; 148 5 | Michaelmas Term 20 Geo. 2. 1746. 8 | 


Wright Juſtice : It the latitat be conſidered only as 
procets to bring the party into court, then the rejoinder 
would be bad, but the plaintiff in this caſe by his replica 
tion ſeems to me to have made it the commencement of 
his ſuit, and therefore I think it may be taken to be in 

nature of an original writ. oe Ra "IM 


| Denniſon Juſtice : The queſtion is in this caſe, whe- 
ther the tender comes too late ; the defendant pleads he 
made it before the exhibiting the bill, and this is right; 
the plaintiff replies a latitat, and that the tender was not 
made before the ſuing out the latitat, rejoinder that there 
was no cauſe of action ſubſiſting at the time of ſuing the 
latitat to be ſure a latitat is not ſtrictly an original, but 
it may be conſidered as the commencement of the ſuit; 
ſo it is when pleaded to the ſtatute of limitations, c. I 
have ſome doubt whether the plaintiff's replication be 
good, becauſe it is not material when the proceſs iſſued; 
I ſpeak this upon a ſuppoſition that the latitat is only pro- 
ceſs, and in this light the plaintiff ſeems to infiſt upon it; 
I think it may be conſidered in the nature of an original, 
being the commencement of the ſuit, and ſo the rejoinder 


Fofter ] uſtice of the ſame opinion. 


Judgment for the defendant per tof cur. 


Goodright, of the demiſe of the iſſue of Matthew 
Fall, verſus Jacob Hall, In ejectment. B. R. 


4 ls was a caſe reſerved for the opinion of the 
Deviſe. | court upon the words of a will. Jacob Hall the # 
| teſtator having two ſons Matthew and Jacob, deviſed his 
lands to Mattheav in fee, Provided nevertheleſs that if 
Mattbeau ſhall die before me, then I do conſtitute and 

„ appoint by theſe preſents my ſon Jacob Hall to enjoy the bd 

„ eftate in the ſame manner as Matthew thould have 

done, and alſo in caſe the ſaid Martheww ſhall happen 


1 „„to die before the ſaid Jacob Hall, he the ſaid Jacobs 
11 * Hall junior, fhall have and enjoy the eſtate as Matthew 
f © ſhould have done.” 83 | 
| | ; . * 27 
Matthew ſurvived the teſtator, leaving iſſue the leſſor o ß 
| ; the plaintiff, and living Jacob the defendant and brother 
i ; ; of Matthew. ; 4 ; A 4 
44 ä This caſe was twice argued at the bar; and it was 2 | 
Fil | contended for the defendant that (by the words, And 

| «< alſo in caſe the ſaid Matiheww ſhall die before the faid ® 


Jacob Hall, he the ſaid Jacob Hall junior, ſhall have 
and enjoy the eſtate as Matthew ſhould have done ;”) 
| Rs | the 


fendant had pleaded thereto. | 


done by the defendant's wife, wherein there was a ver- 
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the defendant was intitled to the lands ; but per curiam 
the name Jacob Hall without the addition of junior, muſt 
plainly mean the teſtator, and the teſtator begins his will 
thus, I Jacob Hall, &c.“ Judgment for the plaintiff, 


Aubeer, truſtee of the Marquis of Powis, verſus 


Barker in cuſtody of the Marſhal. B. R. 


T was moved on behalf of the plaintiff to amend his Amendment. 

1 declaration, by adding two counts; this application The court will 
to the court was made after the term next after the term not give _ 
in which the declaration was delivered, and after the de- mende e Ween 


| ration after- the 
term next after 


| x oy ile term in 
Wright Juſtice, (abſente Lee Ch. J.) I take it to be the which it was de- 
rule oi the court, that a count cannot be added after two livered. 
terms, and the term in which the declaration is delivered 
is always included; as to the caſe of the Dutcheſs of Marl. 


borough v. Widmore, Hill. 4 Geo. 2. in B. R. the amend- 
ment in that caſe was allowed on a particular reaſon, for 


if it had not been there allowed, the action would have 


been loſt by the running of the ſtatute of limitations. 
| Denniſon and Foſter Juſtice of the ſame opinion; and fo 


the rule to ſhew cauſe why the amendment ſhould not be 


made was diſcharged : but N. B. Another reaſon for diſ- 
charging the rule was, becauſe the defendant was in ac- 


tual cuſtody ; and this was the third term he had been 
ſo; and this would be making a new declaration to keep 


him in priſon ſo much the longer. 


L angſtaff verſus Rain & Ux*. B. R. 


CO IR Thomas Bootle moved to diſcharge the wife out of Huſband and 
cuſtody; this was an action of a fault and battery wife both taken 
in execution in 
an action for the 


dict and judgment for the plaintiff, and both the huſband affault done by 
and wiſe were taken in execution: But per curiam, this the wife. 2 


matter has been determined that the wife is liable to be Stra. 1237. 
taken in the caſe of Finch & U verſus Dudding & T in | 


Mich. term 19 Geo, 2, and they now refuſed to diſcharge 
the wife. e , e 


The 


n 
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The King ver/us Charles Ratcliffe, Eſq; No- 
| vember 21, 1746. 
Foſter 40. HIS day a certiorari being returned before the court 
S. C. 1 of B. R. of the record of the con viction and at- 


A perſon con- tainder of one Charles Ratcliffe in the year 1716, for com- 
e mitting high treaſon (in levying war againſt his late Ma- 
year 1716, jeſty King George the firſt in the year 1715,) before com- 
brought in by miſſioners appointed for that purpoſe at the Old Bailey 
| Habeas corpus, was read by the clerk of the crown; and alſo an habeas 
comet vg; ud corpus directed to the conſtable of the Tower of London 
read, he is ate with the return thereof, which was a commitment of the 
what he has to priſoner then brought thereby to the bar (ſuppoſing him 
ſay why executi- to be the ſame Charles Ratcliffe convicted as above) by 
on ſhould not be the Duke of Newcafile, ſecretary of ſtate, for the ſaid 
— he is Crime of high treaſon, was alſo read; whereupon the 
not the ſame perſon then at the bar ſuppoſed to be. the ſame Charles 
perſon convict- Ratcliffe who was convicted in the year 1716, was aſked 
| ed, iſſue is join- by the ſecondary of the clerk of the crown to hold up 
0 no __ his hand, (which he refuſed ro do) and what he had to 
r ſay why execution ſhould not be awarded by the court, 
warded. and done upon him according to the ſaid judgment; the 
| Attorney General Ryder having firſt prayed on the part of 


the crown that execution might be awarded againfl him. 


Mr. Ford and Mr. Joddrel were aſſigned by the court of 
counſel with the priſoner at his requeſt, and prayed time 
to conſider what to plead and to rely upon, and defired 
to have a copy of the record and to ſee it, but per curiam, 
there is no inſtance or precedent for it, ſo refuſed it; but 
at their requeſt the court ordered the ſame to be read 
over again by the clerk, BE ; 5 


Per e It is reaſonable that counſel ſhould have 
time to be inſtructed, but the crown muſt not be delayed, 
ſo take time till Monday next. 5 | 


Ford for the priſoner : I defire it may not be underſtood 
that we ſhall be then ready to go to trial, but if we can 
give any good reaſon for putting it off, we ſhall be at li- 
berty to do it; to which the court and the Attorney Ge- 
neral conceded, ſo the priſoner was remanded, ang or- 
dered to be brought again to the bar on Monday the 24th 
of November, which he accordingly was; and being aſk- 
ed what he had to ſay, why execution ſhould not be 
awarded againſt him upon the ſaid record of conviction, 
he pleaded ore tenus that he was not the identical Charles 
Ratcliffe named in the record ; the Attorney General ore 
tenus then replied that he was, and thereupon iſſue was 
immeaiately joined ore tenus ; whereupon it was moved 
by the counſel for the priſoner, that a reaſonable time 

| | might 
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might be allowed to him to prepare for his defence upon 
an affidavit made, that two perſons who were beyond 
ſeas, one of them at Bruſſels and the other at St. Germains, 
were material witneſſes for him, as he believed, without 
whoſe teſtimony he could not ſafely proceed to make his 
defence, and that they will attend the trial, if a reaſon- 
able time be allowed for that purpoſe. | gk Fg 


It was firſt objected to this by the Attorney General, 
that there was no title to the affidavit; that it ought to 
have been intitled Between the King and Charles Ratcliffe, 
whereupon the affidavit was altered, but yet not intitled, 
as it was objected it ought to have been: the alteration 
only was Le Count de Derwentwater maketh oath, that A. 
and B. now reſiding at ſuch places abroad are material 
witneſſes for this deponent in the trial of the iſſue joined 
between the King and this deponent, the priſoner at the 
bar, without whoſe teſtimony he cannot ſafely make his 
defence upon the ſaid iſſue, and though the name of the. 
cauſe was not written at the top of this affidavit, this was 
prima facie well enough to have it read; after it was read 
the King's counſel objected that it was not ſufficient to 
put off the trial of this iſſue, which was only of a collateral 
fact, and according to all the precedents in the books 
ſuch iſſues had always been tried inſtanter as ſoon as +. Color i al 
joined; but they ſaid, that if the priſoner at the bar Keil. 1 On 
would ſwear that he was not the very identical perſon 62. 2 : 


1 Sid. 72, Rex 


named in the ſaid record of conviction, and who was 


tried and convicted in the year 1716, that might be a 
reaſon for the court to give him a longer time to prepare 
for his defence, as it was a matter which was wholly in 
his own knowledge, and if true, he might ſafely ſwear 
he was not that ſame Charles Ratchffe mentioned in the 
faid record of conviction, but the priſoner (after a long 
argument for him that he was not obliged by law to ſwear | 
to his plea,) refuſing to ſwear that he was not the ſame * So it was done 
identical perſon who was convicted in the year 1716, the 3 1 
: | y ger Johnſoa 
court immediately * ſwore a jury to try the fat (which in B. R. Mich, 2 
jury was ready waiting in the hall in order to try any iſſue G. 2. N. B. Mr. 


that might be joined between the King and the priſcner.) Ratcliffe chal- 
| OE” | | : | lenged the firſt - 


The two firſt witneſſes called for the King, depoſed Jurywan_calleds 
that they knew Charles Ratcliffe in the ver (oe. bd 2 8 Ne 
that he was brother to the late Earl of Derawentwater, peremptory 
that they ſaw him in rebellion at Hexam in arms, that he challenge, but 
| had another brother Francis, who died before the rebel- V® ret cy” : 
lion in 1715, but theſe two witneſſes ſaid they had never bs deen the 
ſeen the ſaid Charles Ratcliffe fince they ſaw him at Hexam mogern practice. 
until about a month now paſt, when they ſaw him at the See 8. P. C. 
Tower of London, and that the perſon at the bar was the 163. 
very ſame iddhtical Charles Ratcliffe ; but N. B. I did not oy 5 
hear theſe two witneſſes, or either of them, ſwear that | Lev. = 

Kors CE they 1 Keb. 244. 
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they or either of them ſaw the priſoner tried and con- 


victed in the year 1716. 


A third witneſs was called by the King's counſel to 
prove the ſame thing, and e he ſwore he uſed to 
ſhave that Charles Ratcliffe, who was convicted in the 
year 1716, in Newgate, yet he now ſwore that he did not 
believe the priſoner at the bar to be the ſame perſon, 
and rather thought he was not at perſon. PT 


The Gurth.and laſt witneſs for the crown was William- 


ſon the lieutenant of the Tower, who ſwore that ſince the 


priſoner at the bar had been now lately in the Tower, he 


had declared he was the Earl of Derawentwater, and that 


he the priſoner had told him in what manner he made his 


eſcape out of the Tower in the year 1716. 


Beſides this evidence, two acts of parliament were read 
which mention the attainder of the late Earl of Derawent- 


evater and the ſaid Charles Ratcliffe, and ſome others of 


that family ; this was the whole of the evidence for the 
Then the counſel for the priſoner obſerved upon the 
evidence that the two witneſſes who had ſworn poſitively 
might be miſtaken in the perſon of the priſoner, as they 


had not ſeen Charles Ratcliffe, whom they ſaw at Hexam, 


for 30 years together, and this might the rather be ſup- 
poſed becauſe the third witnefs had refuſed even to ſwear 
that he believed the perſon at the bar to be the ſame 


Charles Ratcliffe, though he ſaid he knew the Charles Rat- 
_ cliffe, brother of the late Earl of Derwentwater ; that 


none of the witneſſes had proved that the priſoner at the 
bar was the ſame Charles Ratcliffe who was tried, or ſaw 
him tried and convicted in the year 1716 _ | 


After this the jury retired from the bar, and in half an 


hour brought in their verdict that the priſoner at the bar 
was the very ſame Charles Ratcliffe who was convicted of 


high treaſon in the year 1916, mentioned in the ſecond 


record, whereupon Mr. Ford for the priſoner moved that 


he might have leave to plead an act of oblivion or 
general pardon of the third year of the late King; but 
fer three Judges it cannot now be done, for the defen- 
dant has been aſked what he had to ſay, c. and he has 
relied upon his flot being the ſame perſon mentioned in the 
record, and his plea comes too late, he having made his 


election what to rely upon, and the court cannot atk him 
twice what he has to ſay why execution ſhould not be 


awarded againſt him, whereupon the cougt awarded ex- 
ecution, and this day fortnight was appointed by the 
court for that purpoſe at the prayer of the Attorney Ge- 


N. The 


neral. 


—— —— : — —— 


— 4 
_ 1 


Michaelmas Term 20 Geo. 2. 1746. 


= N; The priſoner inſiſted he was an officer in the French 


King's army, and offered his commiſſion, but the court re- 
fuſed to read it; he allo inſiſted on a cartel between the two 
crowns now at war, but the court faid they could take no 
notice of either. | pe | FRED 
VN. The court ſaid where any exception is in an act of par- 
don it muſt be pleaded ſpecially, or they could take no no- 
rice of it. | 4 e 


NM. The priſoner refuſed to hold up his hand, and did 


not do it. 


Memorandum, The priſoner was beheaded on Little Tower- 


pill the 8th of December 1746, about one at noon, and be- 


haved with great fortitude and Chriftian patience, ut audivi. 
Smith verſus Sibſon. B. R. 


8 H LS was an action of treſpaſs, aſſault and falſe im- 
1 priſonment, upon the general iſſue Not guilty, there 


was a verdict for the plaintiff at Carliſle, ſubject to the opi- 


nion of the court upon the following caſe : 


An information was made before juſtices of peace upon 
oath againſt rhe plaintiff Smith for harbouring run goods 
_ contrary to the ſtatute of Geo. 1. that the juſtices did adjudge 
that Smith did harbour ſuch run goods, vis. Brandy, c. 
and, according to the power given them by the ſtatute, con- 
demned him in the penalty of 13/. and made out a warrant 
of diſtreſs to levy the ſame on his goods; and upon the 
back of the firſt adjudication by way of indorſement 
there was a further adjudication that the ſaid Smith ſhould 
pay (beſides the faid 130.) 5s. 4d. to the officers for their 
coſts and charges, which was alſo put on the back of the 

warrant, which was directed to the defendant and the goa- 
ler; they returned upon the warrant that the plaintiff had 
no goods Whereupon the money could be levied, ſo the juſ- 
tices made out another warrant directed to the defendant 
who was a conſtable, and to the goaler, to take the body 
of the plaintiff, and to convey the fame to the county goal, 
and there to deliver him to the keeper thereof, thereby re- 
quiring the ſaid keeper to take him into his cuſtody, and to 


Impriſonment. 
One condemned 
by juſtices of 
peace in the pe- 
nalty of 131. 
for harbouring 
run goods, 19 
attached by their 
warrant till he 
pay the ſame, 

he offers to pay | 
131. but the of- 
ficer detains 

him till he pays 
55, 4d. more for 
coſts, this is 
falſe impriſon- 
ment, 


detain him until he paid the ſum of 13]. It is further ſtated 


in this caſe, that upon this warrant the defendant attached 
the plaintiff, whereupon the plaintiff tendered and offered 


uſed to releaſe the plaintiff out of cuſtody unleſs he would 


| 1 him 134. which the defendant refuſed to accept, and 
re 


pay the further ſum of 5s. 4d. for coſts, which. the plaintiff 


refuſed to do, thereupon the defendant carried him towards 
the county goal the next day, but before they got to the 
goal, they were overtaken upon the road by one Daniel Wil- 
Jon, who paid the 13/. and 55s: 4d. for which a receipt was 
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given to the plaintiff, and then he was diſcharged out of | 
cuſtody and not carried to goal. my 17 5 


| Mr. Henly for the defendant objeQted, that although the 
Juſtices had no power to adjudge, nor the officers any right 
to take any thing for coſts, yet that treſpaſs and impriſon- 
ment was not the proper action in this cate, but that where- 
ver any man demands and receives more money than he 
\ ought to do, an action for money received to the uſe of the 
plaintiff is the proper action. | | = 
2dly, He objected that the defendant had no authority to 
receive any money, but was only to carry the plaintiff to pri- 
ſon, and that the receiving of this money was an indulgence 
to the plaintiff; as in the caſe of a cap. ad ſatisfaciendum, in 
ſtrictneſs the ſheriff is to take the body, and to have him 
before the King at Weſtminſter, and has no authority to re- 
ceive any money; and the act of parliament in this caſe di- 
rects that the money ſhall be paid to the ſheriff. 55 


Mr. Crowle for the plaintiff; the defendant has abuſed 
the authority given bim by the warrant, which was only to 
take and detain the plaintiff until he paid the 13. after the 

plaintiff offered to pay the 137. the detainer was illegal, for 
the warrant ſays nothing of the 5s. 4d. neither have the juſ- 
tices power to give any coſts ; Mr. Henley ſeems to admit that 
an action for money received would lie, which is an admiſ- 
fion that the money was unlawfuliy received, and if fo, it. 
was falſe impriſonment to detain him after he offered to pay 
the 13/. and of that opinion was the whole court, and the 
foftea was delivered to the plaintiff, £ rs 


In anſwer to what was ſaid that the defendant had no 
Power to take the money, and to what was ſaid about a ca. 
fa. Mr. Juſtice Denniſon ſaid, that as to this he would give no 
opinion, but that it ſeemed very hard to him that when the 
warrant in this caſe, or upon a ca. /a. is only for raiſing the 
money, it would be very hard to carry a man to goal after 
he offered to pay it, and ſaid he thought that if a defendant 
taken by a ca. ſa. offered to pay the money, and the ſheriff 
reſuſed to take it and ſtill detained him, it would be falſe im- 
priſonment, gbich was not denied by the reſt of the court. 


Wood ver ſus Wenman. B. R. 
us was an action originally brought in the court of 


the ſheriffs of London, which was removed by habeas 
corpus in B. R. the 6th day of Nowember ; upon the 12th of 


Praftice, 
Hab. corpus to 
remove a cauſe 


brought Nov. 6. Nowember the plaintiff delivered a declaration, and gave a 
Declaration rule to plead, and now Sir John Strange for the defendant 
ow 72. defen- moved for an imparlance, and inſiſted the practice was the 
ant not intitled dee b ht 2 d 
to an impar- ſame as if the action was originally commenced in this 
lance. court; and cited Salł. 5 15. but per curiam, We will not put 
| | | | F 


1 
ol 7. 
gt 4 
* 


ſuits by bill as Monday next after three weeks from the day 
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the plaintiff in a worſe condition than he was in the court 


3 1 | below, and therefore refuſed to grant an imparlance ; ſo 
Sir John took nothing by his motion. e 


Adams verſus Sparry. B. R. 
Hs was an action commenced by bill, wherein the BD 
plaintiff having proceeded to final judgment, ſued 2 


out a fieri facias returnable on Monday next after three weeks eturnable on 
from the day of St, Michael, which was the effoin-day and the eld day in 


the 2oth of Nowember, for Michaelmas day happened upon a a ſuit by bill, 
Monday, and the full term began upon Thurſday 23d of No- | 


dember; Per curiam, There is no ſuch return in this term in 


of St. Michael, fo the execution is void, and the goods taken 
thereby and in the ſheriff's hands mult be reſtored to the de- 


fendant. Sir John Strange for the defendant, Sir Richard 


Lhyd for the plaintiff. 


Ryall, Knt. and others, aſſignees of Harveſt a 
8 bankrupt, verſus Larkin. B.R. | 


' CTION on aſſumpfit, that defendant was indebted to 
William Harveſt and Fonathan Stevens deceaſed, whom The ſtatute for 
the ſaid William Harveſt ſurvived, in 20l. for goods fold and ting off one 


delivered by the ſaid William Harveſt and Stevens in his life- _ _— a 


time, and before the ſaid Willam Harweft became a bank- tend to affignees 


rupt, to the ſaid William Larkin quantum walebant for other under a commiſ- 
goods, and an infimul computaſſet with Harveſt, and Stevens in ſion of bank- 
his life-time, whereupon defendant was found in arrear cut. 

131. 5s. 64 and being ſo found in arrear promiſed payment, 

and concludes that the defendant hath not paid the faid 

Harveſt and Stevens in the life-time of the ſaid Stewens, and 

before the ſaid Harweſt became a bankrupt, or to the ſaid 

Stevens in his life-time ſince the ſaid Harveſt became a bank- 

rupt, or to the ſaid plaintiffs, the aſſignees, ſince the death of 

the ſaid Stevens, to the damage of the ſaid aſſignees of a0. 


Defendant pleads non aſſumpſit, and*thereupon iſſue is join- Plea a ſet-off 
ed; and further the defendant by leave of the court ſays, or OS 
that the ſaid aſſignees ought not to have or maintain their 
ſaid action againſt him the ſaid defendant, becauſe he the 


| ſaid defendant ſays that the ſaid William Harveſt before he 


became a bankrupt, that is to ſay, on the 21ſt day of April 


1740, at Veſtminſter in the county aforeſaid, by his certain 


writing obligatory called a bond, ſealed with the. ſeal of the 


ſaid William Harveſt, and ſhewn to the court of the ſaid 


Lord the King now here, the date whereof is the day and 
year laſt mentioned, acknowledged himſelf to be held and 
firmly bound to the ſaid Wilkam Larkin in 100/. of lawful 

money of Great Britain, to be paid to the ſaid William Lar- 


Lin, when he ſhould be thereunto required; and the ſaid 


Wilkem Larkin in fact faith, that there is now due and owing 
| | LD 5 | | 5 to 


„ 
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to Him the ſaid William Larkin from the ſaid William Harveſt, 
upon account of the ſaid writing obligatory, for principal 
and intereſt the ſum of 64/. of lawful money of Great Bri- 
tain, to wit, at Weſtminſter aforeſaid in the county afore- 
ſaid, which faid ſum of 64/. by the ſaid William Harwef 
owing as aſoreſaid, exceeds ihe money from the ſaid Wil- 
liam Larkin due to the ſaid aſſignees of the ſaid William Har- 
de ſt as aforeſaid, to wit, the tum of 134. 5s. and 6d. by c- 
caſion of the promiſes mentioned in the ſaid ceclaration, 
namely at Weſtminſter aforeſaid, and out of which ſaid ſum 
of 64/. he the ſaid William Larkin is willing and offers to pay 
the ſaid aſſignees the whole of the ſaid money due to them 
as aſſignees aforeſaid, by reaſon of the premiſſes according 
to the form of the ſtatute in ſuch caſe made and provided; | 
and this he is ready to verify ; wherefore he prays judgment 
if the ſaid aſſignees ought to have or maintain their ſaid ac- 
tion thereupon againſt him, Tc. to this the plaintiff demur- 
red generally, and the defendant joined in demurrer. _ 


This caſe was argued by Serjeant Bootle for the plaintiffs, 
and by Mr. Lawſon for the defendant. For the plaintiffs it 
was inſiſted, that the act of parliament for ſetting off one 
debt againſt another did not extend to aſſignees under a com- 
miſſion of bankrupt, and that in the preſent caſe there were 
not mutual debts, for wherever there are mutual debts there 
muſt be mutual remedies, and the defendant could have no 
action on his bond againſt the plaintiffs; and of this opinion 
was the court, and gave judgment for the plaintiffs, 
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Dominus Rex verſus Kinlock. B. R. 


THE defendant was arraigned. for committing. high A traitor was 
treaſon, being in the late rebellion, and pleaded Not arraigned twice, 
s, Guilty, and the jury were ſworn, and his trial juſt coming and two juries 
it on, the defendant inſiſted he was a ſubject of the King of ſaorn to try 
1e France, and that he was adviſed to;plead to the juriſdiction 2 PS 
- = of the court, which he was now too late to do (having al- poger's report 
re ready pleaded in chief) without the conſent of the Attorney of this caſe 16, 
re General], who with great fairneſs and candour conſented 23. 8 
o that the priſoner might withdraw his plea and plead to tbe 
EE juriſdiction of the court, and that a juror might be with- 
= drawn and the jury diſmiſſed, which was accordingly done; 
7 the Attorney demurred, and upon argving this matter, the 
= . plea to the juriſdiction was over-ruled ; whereupon the pri- = 
= - forer was a ſecond time arraigned, and pleaded Not guilty, 


XZ and another jury was ſworn and brought him in guilty; and 
5 now in arreſt of judgment the queſtion was, whether a pri- 
foner could be twice arraigned and a ſecond jury ſworn to 
try him; and by the opinion of nine judges againſt Mr. 
Juſtice Wright at St. Margaret's Hill, it was held that he was 
legally tried and convicted, for the firft jury was withdrawn 
at his own prayer, and by his own conſent ; but Wright ar- 
gued 7otis wiribus againſt it, and inſiſted ſtrongly that no man 
can be put twice upon the trial of his life for one and the 
ſame crime, not even by his own conſent. V. B. Upon the 
report of this matter to the king, his Majeſty was graciouſly 


pleaſed to pardon Kinlocł, ut audivi. 
Thornton qui tam verſus Gibſon. B. R. 


H {S was an action gui tam for killing hares, in which Money not al- 
there were ſeven counts laid; the defendant pleaded lowed to be paid 
the general iſſue laſt term, and now Mr. Fazvkes moved to inte court after 
withdraw the general iſſue and to pay 8. into court, and plea pleaded. 
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have it ſtruck out of the declaration; ſed per curiam, This 
would be to overturn the practice of the court, which never 
gives leave to pay money into court after a plea pleaded; 
and Ciſcharged the rule to ſhew cauſe ; Mr. Clayton for the 
plaintiff, ES > IA PIES „ 


EKEaſter Term 


20 Geo. 2. 1747. 


Between the Pariſh of Auſtwick and the Pariſh of 
| Clapham in Yorkſhire. B. RK. 3 


MICHAEL Wilſon a poor boy, with the aſſent of two 
juſtices, was bound apprentice to Thomas Fackſon of 
Auſtwick, who was tenant to Thomas Jackſon, clerk of Clap- 
ham, who had agreed to indemnify 7. Jackſon of Auftwwick, 
: who ſent the pauper the next day to Mr. Fackſon of Clapham, 
5 pariſh 2ppren- With whom he ſtayed about ſeven or eight weeks, and at- 
tice may be tended his ſheep, and then ran away to his mother, where- 
turned over from upon Mr. J. of Clapham agreed the pauper ſhould ſtay with 
A. to B. and his mother, and that he would pay her for the boy's board 
mm Cad cloaths, which he did for between two and three years ; 


e afterwards Mr. Fackſon of Clapham agreed with the boy's 


Settlement of 


Where he ſerved brother, who was a maſon, and lived at Auftwick, that the 
the laſt forty 
gays, 


boy ſhould ſerve him for the remainder of the time in the 
indenture, accordingly the boy did ſerve: his brother the 
- maſon at Auftwick the remainder of the time, 80 : 


By the order of two juſtices, which was confirmed by the 
ſeſſions, the boy was removed to Clapham ; and now Mr. 
. Clayton, on behalf of the pariſh of Aufwick, came to ſhew _ 
- Cauſe why both the orders ſhould not be quaſhed, and ob- 
jected that although one maſter might conſent that his ap- 
prentice might go to another maſter and ſerve out his time 
with him, vet that a ſecond maſter could not turn him over to 
a third, as has been done here, for if ſo, the apprentice 
might be turned over to forty different maſters; and there- 
fore he ſaid the pauper was well ſettled at Clapham, where his 
laſt legal ſervice was. 9, 3 ES 
| To 
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To this it was anſwered by Sir Jobn Strange on the other 


ide, and reſolved by the court, that the ſtature which gives 
BY a ſettlement to a poor child who is bound by the pariſh, re- 
> quires only that the apprentice ſhould be bound by inden- 
ture, and thereby he ſhall gain a ſettlement where he laſt 
ſerved by ſuch indenture for the ſpace of forty days; and 
though ſtrictly ſpeaking, in point of law, an apprentice can- 


not be aſſigned, or turned over by one maſter to another, ex- 
cept by cuſtom, as in London, yet it has always been held, 
that if an apprentice with his own conſent is turned over 
with his indenture from one to another, and ſerves the ſe- 
cond maſter forty days, he gains a ſettlement where he laſt 
ſerved ; and The King and Eaſt Bergholt, Trin. 13 Geo. 2. 
was Cited, Where a pauper was bound io A. who turned him 
over to B. who turned him over to C. at Eaſt B. where he 
ſerved the 'aft forty days; the court were of opinion he 
gained a ſettlement at Eaſt B. and this is in the very point; 
ſo the orders of the juſtices and ſeſſions were quaſhed, be- 
cauſe the pauper gained a ſettlement at Auſtwick, where he 
ſerved the laſt forty days. 55 


Spelman, Eſq; a Barriſter verſus ——B. R. 


F: 7 HE defendant moved to change the, venue from Mid- Venue, A bar- 
dleſex into Hertfordſhire upon the common affidavit, riſter has the 
and obtained a ule for that purpoſe ; and now the plaintiff privilege of lay- 
came and moved to diſcharge the rule, inſiſting upon his pri- 3 
vilege of laying his action in Middleſex where the court of th 2 ee hae 


B. R. (where he attends) fits; and per curiam, The rule action ariſe in 


; ? to change the venue muſt be diſcharged. | Another county. 


Elton and Elton & al. In Chancery. 


S IR Abraham Elton by his will dated 26 Och. 1727, de- A1 i 
8 viſed in theſe words: © Item, whereas I have a right to 2 
and power to diſpoſe of the ſum of 1500/. being paxt of ter in caſe ſhe 


the money ſettled u | | a- Parry with con- 
y pon my late deceaſed daughter Eltza ſent; thn; Sa 


<«« beth, the late wife of Peter Day, Eſq; and which ſum is 33 A 
nov in his hands: now I do hereby give and bequeath a, ag. 
the ſame, and all my right and intereſt therein, unto my veſted, -* 
grandaughter Anna Elton, the daughter of my ſon Jacob | 

Elton, to be at her own diſpoſal, purſuant to the requeſt 
of my faid late deceaſed daughter Elizabeth Day, in caſe 
ſhe marries with the conſent and approbation of my faid 
ſon Jacob Elton and his wife, and in caſe of their deaths 
before that time, then with the conſent and approbation 
of their truſtees, and not otherwiſe,” _ | 


Anna Elton the legatee ſurvived the teſlator, but died at 
fourteen years of age, and unmarried, 
5 | e The 


"EI A — 


— — 


2 —— —— 
* 4 r 


P ˙ Ine wave War IO, —— mp”; - 
Cs eee eee — — — 99 
- 
0 TTT D 
= : — ä IE: > 8 
5 — ( Su en 5 2 Gn; . AS 


E 
— 


ere 
ee 2 1 *”= Ay. 


RA > ea Te 
r ns 


2 = 
CHA. 


> GS 


rr 


Eaſter Term 20 Geo. 2. 1747. 


i 


Swinburne 
267, &c, 
God, Orph, 


| Leg. 452. 


The queſtion in this cauſe was, whether the legacy of 
1500 l. ever veſted in Anna Elton; for if it did, it ſhall go to 
the plaintiff her father, who is her adminiſtrator; if it did 
not veſt, then it will fink in the refidue of the perſonal eftate 
of the teſtator, and the defendants who are aſſignees under 
a commiſſion of bankrupt of the preſent Sir Abraham Elton 


the teſtator's grandſon, (who was reſiduary legatee of Dame 


Elton, who was reſiduary legatee of the teſtator,) will be in- 


titled to it, 


It was inſiſted by Mr. Attorney General on; behalf of the 


plaintiff that the legacy veſted by the firſt part of the clauſe, 
and that the words annexed to it, In caſe ſhe marries with 


* the conſent and approbation of my ſaid jon, &c.” made a con- 
dition ſubſequent, which, by the act of God intervening, 
could never be performed; ſo that the legacy, which was 


once veſted, could not be taken out of the legatee by the 


act of God. | 


On the other fide it was contended that this legacy never 
veſted at all, and ſo it was decreed. | & 


Lord Hardwicke : I am of opinion that this is a condition 


precedent, but whether it be conſidered as a condition pre- 
cedent or ſubſequent t will make no difference in this caſe, 


for as money legacies are always determined in this court 
according to the rules laid down by the eccleſiaſtical courts, 
which hold all conditions void, which are annexed to legacies 


in reſtraint of marriage, it makes no difference whether this 


be a condition precedent or ſubſequent in reſpect to the le- 
gatee's marrying with or without conſent ; the marriage 1s 


the event which muſt happen before the legacy could veſt, 

and Jam of opinion if the legatee had married without the 
conſent required, that this court ought and would have de- 
creed the legacy to have been veſted, as the ſame was not 


given over to any other perſon. 


Suppoſe the legatee had brought her bill to have been 
paid this money, the court could not have decreed it to 
have been paid to her, becauſe it is given to her upon an 
event (v:z. her marriage) which never happened.  _ 


The rule of the civil law in this matter is“ Dies incertus 


facit conditionem ;” the uncertainty of the time, or whe-_ 


ther the event will ever happen, upon which event it is to 


be paid or given, is the reaſon that has always guided in 
| fimilar caſes to this, and if the event does never happen, the 


legacy never veſts. 
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_ grandchild, could not have had the intereſt of the legacy 
ordered to be paid to her for maintenance; but if it had 
been in the caſe of a father and daughter, and no other pro- 


legacy be given upon her marriage, it can never veſt until 
that event (which the teſtator had in view) happen. 


her at the time of her marriage, provided ſhe married with 


of a father and daughter, for it is a debt of nature due from In the caſe of 


but the debt is not ſo much due from the grand/ire to the 


in the teſtator's life-time 70 the uſe of his will, this court will of a ſurrender 
_ ſupply the want of a ſurrender; but if ſuch ſurrender be *2 the uſe of 
wanting in the caſe of a deviſe of a copyhold by a grandfire 
to a grandchild, this court will not ſupply ſuch defect, be- of the like de- 
| Cauſe the grandchild may be provided for by its own imme- viſe to a 


tators to make different proviſions for their daughters or gran- 
daughters in reſpect to their marrying and not marrying. 


| Faſter Term 20 Geo. 2. 1747. . 


1 am alſo of opinion that the legatee in this caſe, being 


viſion had been made for her, this court would have given 
her the intereſt. | 1 e 8 


If a legacy be given to a perſon to be paid at the age of 
twenty-one, though the legatee dies before that time, the 
legacy veſts, and ſhall go to the legatee's repreſentative, be- 
cauſe the time is certain when the legatee would have been 
of that age if he had lived; but whether a ſingle woman 
will ever marry or not, is wholly uncertain, therefore if the 


The words, And not otherawiſe,” are very ſtrong, and 
relate to the whole clauſe, and are as much as if he had 
ſaid, ** do not give it her unleſs ſhe marry with conſent, 
Sc.“ however ſhe might have taken it, notwithſtanding 
theſe words, if ſhe had married even without conſent. 


In the caſe of Athins and Hiccocks, (in which I took time 
to confider and look into all the books and cafes upon this 
head, both in the civil and common law,) the caſe was, a 
father, by his will, gave to his daughter 200. to be paid 


conſent, Ec, the legatee died unmarried after the teſtator, 
and in that caſe I decreed that the legacy never veſted ; this 
is a ſtronger caſe than that at the bar, as being in the caſe 


the father that he thall make a proviſion for his own child, 2 deviſe to a 
| daughter of a 


W g l 7 3 
grandchild ; and there is a great difference, for, if a copy- 2 m rol 


hold eſtate is deviſed to a child, and no ſurrender be made ply the want 


the will, but 
not in the caſe 


diate parents, as was determined inter Kettle and Townſend, grandchild, 


If a legacy be given at twenty-one or day of marriage 
with conſent, if the legatee live till 21, and afterwards 
marry without conſent, yet ſhe ſhall have it, though it be 
given over if ſhe married without conſent. 
It is plain the teſtator intended to give this 1500). to prefer 
his grandaughter in marriage, and it is very common for teſ- 


PART I. 
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As to the words, . To be at her own diſpoſal,” thoſe may 2 


well mean that it ſhould be to her own ſeparate uſe when ſhe 
marries, as any thing eiſe ; but there is no occaſion to make 
any conſtruction as to diſpe/al one way or other, for the le- 
gacy never veſted, becauſe the legatee never was married. 


The bill was diſmiſſed without coſts, as it was only 
brought to have the opinion of the court. | 


VM. Mr. Brown for the defendant in the caſe of Garbut v. 
Hilten, at the Rolls, 26 New. 1739, the teftator by his will 
1736, gave plaintiff 200%, provided ſhe married with the 
conſent of her father and mother, or the ſurvivor of them; 
plaintiff brought her bill to kave the legacy raiſed and paid 
to her, and the queſtion debated was, whether ſhe muſt not 
be married before ſhe was intitled to have the 200. and the 
Maſter of the Rolls was ciearly of opinion there muſt be a 
marriage firſt. 5 85 


Said per Lord Hardewicke, that the book of Reports of Ca- 
ſes in Equity in Lord Nottingham's time was of no authority, | 


_—— 6 wr 
— , 


Fogoe verſus Gale. B. R. 


After the ve- FFN HE defendant having obtained a rule for changing 
nue is changed K the venue from Cumberland to London, upon the com- 
upon the com- mon affidavit that the plaintiff's cauſe of action, if he had 
mon affidavit, any, aroſe in London, and not in Cumberland, or elſewhere 


ill 0 
the court Wi" out of London ; it was now moved by Mr. Prole on the behalf 
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PE 
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 agein upon an of the plaintiff, that this rule might be diſcharged upon an 
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affidavit that 
the witneſſes 
live in Scot- 


land, and will 


not come ſo : s 
far as London, caution for the defendant in the Admiralty court there; that 


but are willing the defendants witneſſes lived in Scotland, and are willing to 


to come to 


Carlifle, 


cannot depart from the pradlice, which is the law of the 1 

court, and, as ſuch, is the law of the land, and the plain- 

tiff took nothing by the motion. Ford pro def. | 4 
Rex 


affidavit that this was an ad ion founded upon a promiſe made 


by the defendant to the plaintiff to indemnify him from any 
damages which might happen to him by reaſon of the plain- 


tiff's agent or correſpondent at Gla/gow becoming bail or 


come to Carliſle, (to give evidence) but no further; and 


that as there was no proceſs to oblige theſe witneſſes to 
come to London, Poole prayed the action might be laid Cum- 


Serland, as the next Enęliſb county to Scotland. But per curiam, 


This was denied, for here is the common affidavit, and we 


Eaſter Term 20 Geo. 2. 1747. 
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— = Rex verſus Hunter. B. R. 


” 7x7 UDGMENT was regularly ſigned in this (being @ crimi- A regular 
" J nal) cauſe, and it was moved by Mr. Crowle and Mr. Ford judgment in a 
tor the defendant, to ſet itiaſide upon payment of coſts, plead- n cauſe 
85 | . | — | . : . Ccangot be ſet 
ing the general iſſue, and taking ſhort notice of trial, as is ,gqe on pay 
A often done in civil ſuits ; but denied per curiam, for it never ment of coſts. 
J. Was done. - $a 2 EE = 


Howell qui tam, verſus James. B. R. 
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Els is a rule to ſhew cauſe why the plaintiff ſhould Information 
1 not have leave to amend his information againſt the for killing a 
defendant for killing a hare, by altering the pariſh where 3 

the ſame is laid to be done. Mr. Evans on ſhewing cauſe * * 

_ objeRed, that there might be a conviction before the juſtices 

for the ſame fact already, in the pariſh where the informer 
wants to lay it ; but it was-anſwered by Mr. Phillips for the 
plaintiff, nothing of hat appears to the court, and it is now 

three months ſince the fact was done, and if we cannot 
2 amend it the defendant will eſcape the proſecution ; and 
this is like the caſe of the Dutcheſs of Marlborough v. Whitmore, 
where the court allowed the plaintiff to amend in an extra- 
"Ss ordinary caſe, which if the court had not done, the ſtatute 
49 of limitations would have run, and the plaintiff have loſt all 
, = remedy. And the rule now, was made abſolute to amend. 
re de information. 1 b 
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Ni the laſt term the defendant was brought to the bar by 

made intro 1 an habeas corpus, the return whereof ſets forth, that he 
ducing a ca- was committed as a felon'gonvitt upon the late far. 19 Geo. 
"perm! = N 2. for not ſurrendering himfelf within forty days after pub- 
| — lication in the Gazette, of zn order by the King in council 
Krictly. for him to ſurrender upon à arge of being armed on the 
. ſea-coaſt in order to be aiding and aſſiſting in running of 


% 
” * 
5 
* * 
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x. werfus Harvey. B. R. 


Every law 


goods. . 3 
A ſuggeſtion of all the faßt and requiſites in the act of 
parliament was entered upoſ the roll by way of dat cur. 
intelligi, c. to which the defgndant pleaded by denying all 
the facts therein alledged, ig the Attorney General (then | 

preſent) joined iſſue, and the friſoner was then remanded, | 
and was ordered to be tried theft Monday in this term. 
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The defendant being now uſſen his trial, inſiſted, that * 
among other proviſions the ftatutg requires the ſheriff to pro- 3 
claim the order of council in &yo market towns near the  Þ 
place where the offence was committed; that it appeared 
upon the record that the proclamation was made at Hadleigh 

42 miles diſtant from it, at pſavich 30 miles diſtant, and at 
 Leofloff 6 miles diſtant; and it was proved that there were 
five other market towns at 6, 8 and 14 miles diſtant from 
the place where the offence was committed, and ſo the 
defendant objeRted that the order had not been proclaimed 
at the market towns near the place, and therefore inſiſted 

he was not legally convicted. In anſwer to 2his it was proved 
that Hadleigh was a town in the ſame Pariſh where the de- 

fendant reſided, and therefore the King's counſel ſaid the 
proclamation made there was more advantageous to the de- 
fendant, and the ſtatute ought to have a liberal conſtruction 
as to this fact, which was only to give notice to the party 
to appear. But per curiam, the letter of this penal law 
ought to be complied with, and no proclamation can be 
allowed which is not warranted by the ſtatute as the preſent 
ſeems (to us) not to be; for there can be no rule more cer- 
| Ea Dh 8 tain x 
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the will of the grandfather Andrew Hawes, which are, 


as jointenants, with benefit of ſurvivorſhip.” The queſtion 


tion, and will reje& ſuch words as are abſurd and contra- Fol Eliz 
dictory to the intent of the teſtator. | | Ca. in Queen 


| Trinity Term 21 Geo. 2. * | 165 


tain than that every law introducing a capital puniſhment ought 


to be conſtrued firidly. : 
Thrale verſus Cornwall. B. * 


A CT ION of debt for rent brought by the aſſignee of Debt for rent 
| the leſſor againſt the leſſee in the county of Middleſex, by the affignee 
ot lands in Surry ; upon demurrer it was objected for the? the leſſor is 


| X * : lacal, but co- 
defendant, that an action of debt in this caſe is at the com- ,cu."t is tran- 


mon law, which always annexes the rent to the reverſion, gtory. 


is always local, and muſt be laid in the country where the Vide 3 Rep. . 
land is; and the diſtinction is between debt and covenant, 23s 24. 

for covenant being founded on the privity of contract, is Bed 1 
tranſitory ; at common law covenant did not lie for the Cro. Car. 183. 
aſſignee of the reverſion againſt the leſſee, but it is given 

by the flat. 32 Hen. 8. c. 34. And ſo it was held per curiam, 

who ſaid that 1 Saund. 237, 238, where the difference was 

taken, has always. been holden for good law. And judg- 


ment was given for the defendant. 


| Hawes and Hawes. In Chancery. 


ORD Haben Chancellor : There are two queſtions What words 


in this cauſe, 1½, The firſt ariſes upon the words of in a will make 
a tenancy in 


I give and deviſe all my eſtate in D. unto my four children 8 — 


A. B. C. and D. (who were his younger children) their be a ſurvivor- 
heirs and aſſigns for ever, equally to be divided between ſhip if any of 


them ſhare and ſhare alike, as tenants in common, and not the deviſees 
die under age. 


5 ; . 1 Wms. 96, 
is, whether the four children take as tenants in common Stringer - 


generally, or as tenants in common with ſome ſort of be- Phillips at the 
nefit of ſurvivorſhip? _ : I 
It is is true that, in this court, fointenancies are not fa- _ 5. 6 
voured, becauſe they are a kind of eſtates that do not make Eg. 2 
proviſion for poſterity, neither do I take it that courts of law 292. : 
do at this day favour them; although Lord Coke ſays that » Vern. 559. 
Jointenancy is favoured becauſe the law is againſt the diviſion Prec. in Cane. 


Bae | | Salk. 226, 
of tenures, but as tenures are many of them taken au ay, ND 


and in a great meaſure aboliſhed, that reaſon ceaſes, and Bampfield, 


courts of law incline the ſame way with this court. Ano- 2 Ro. Ab. go. 
ther rule is, that where there are contradictory words in P. g. 0 
a will, the court makes a reaſonable and uniform conſtruc- 2 Wms. 20, 


69 5. 


8 Fas | | 725 | Anne's time 
The words, Equally to be divided” in a will, make a 108. of no 


tenancy in common; here is alſo added, “ As tenants in authority. 


common and not as jointenants,”” which are very ſtrong 


words : 


— 


— — . PTR 
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words: but then it is alſo ſaid “ with benefit of ſurvivor ſhip, 
which laſt words create the difficulty in the cafe, that is to 

ſay, to knew at what time the teſtator intended this benefit 
of ſurviwer//ip ſhould take place; and this may be explained 
by another part of his will, where he plainly points out a 
ſurvivor ſhip among the children tbemſelves as to his perſonal 
eſtate, where the words are, If any of my younger children 
die under age and unmarried, then 1 dire that the ſhare of 
«© him fo dying ſhall go to the ſurvivors ;” then he comes to 
this deviſe of his real eſtate to his ſaid four younger children, 
but it is true he does not ſay with 4ke benefit of ſurvivorſhip ; 

I think it is natural to confider this as a fund or proviſion 
for theſe four children, and that he meant, if any of them 
ſhould die before 21 or unmarried, that the ſhare of the 
child fo dying ſhould go among the other children; and 
I am of opinion that C, dying under age, his ſhare did ſur- 
vive to the other three, and ſhall not go to his' heir at law. 
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And the re ſidue tl my eftate which ſhall remain unſold, I di- 
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16 The ſecond queſtion ariſes upon the words of the will of | 
114 the father Harævood Hawes, wherein he deviſes all his | eſ- BY 
ll (14/4 tate to Mr. Sheafe in fee, upon truſt that he, his heirs | ® 
hz and aſſigns, ſhall ſell and diſpoſe of it, or of ſo much 
14 thereof as is neceſſary, and raiſe money to pay his debts; | ; 

| 


| [ 1 * red my ſaid truſtee to convey to my three children A. B. and C. 
| li 'f * and their heirs, as tenants in common, and to the ſurvivor W 
N 11 and ſurvivors of them and their heirs, when he, ſhe or they 6 
14 Pall attain their age of 21, and the rents and profits in the 3 
| 13,1: *© mean time to be paid towards their education; one of the i 
4 1654 | 2 children died under 21 and unmarried ;' the queſtion is, whe- Wy 
11 a ther this eſtate veſted immediately upon the death of the 9 
| teſtator, or not till they would reſpectively attain the age 3 
of 21, and whether they are to take in common? F 
| Indeed when the truſtee comes to convey, he muſt convey | oof 
| to each a divided ſhare, as they would then take as tenants” © 
in common; but notwithſtanding this, I am of opinion that 
if any of them die one day under age, the ſhare of ſuch N 
199 child muſt furvive; for J conſider this as one fund for tbe 
HI: proviſion of all the three, and it is the ſame thing as if the Þ 
| | bh teſtator had ſaid, I direct the rents and profits ſhall be 
If 17 {48 „ paid towards maintenance of my three children during 
1164 | „their minority, and that my truſtee do convey equally io 
Wit 8 them when they reſpectively are of age.” RY 
Pl 14 It was ob jected at the bar, that if one of the children had 
oO died under age, and the ſurvivors had been minors, what 


muſt have become of that third part if it could not deſcend 
to the heir at law? I anſwer, it was one fund or proviſion 
tor all the Are, and that third of the profits muſt have gone 
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upon the firſt plea ; and to the ſecond plea Wilſon replied 


' ſuing forth the ſaid writ of privilege ; to this replication ; 


for the plaintiff below. 


"Trinity Term 21 Geo. 2. 174). 167 


to this ſurvivors ; none of them before he or ſhe ſhould be. 


come of full age could have called upon the truſtee to con- 


vey. In the preſent caſe, one of them died under age, and 
the other two are now of full age, therefore the conveyance 


muſt be of a motety to each of them; and decreed accord- 


ingly. 


Finch and Wilſon an attorney of C. B. In Error. 
Vils o M ſued Finch in C. B. by an an attachment of pri- An attsch- 


| lege, and in Michaelmas term 17 Geo. 2. declared that ment of privi- 


Finch was attached by writ of privilege, c. to aniwer him in lege in the 
an afſumpfit upon a promiſſory note; Finch pleaded: non Common 


Pleas is in the 
nature of an 

| OD 5 * 5 8 original writ, 
that he ſued out a writ of privilege the 7th day of July in and when it is 
the 16th year of his preſent Majeſty, and that the ſaid Finch replied to ſave 


afſſumpfit & non aſſumpſit infra ſex annos ; iſſue was joined 


did make ſuch promiſe within ſix years next before the the ſtatute of 


limitations, it 
oY | | —1 1 N is ſufficient to 
there was a demurrer, and joinder in demurrer; there was ſhew the teſte 


conti nuances 


a verdict for Wilſon the plaintiff below upon the iſſue to the of it without 
country. . e 


DE es” 5 Ke : till the decla- 
The demurrer was argued twice in the Common Pleas, ration, 


where it was objected to the replication, that it did not 


appear thereby, when the attachment was returnable, nor 


that it was ever delivered to the ſheriff or returned, and 
that four terms intervened between the lee thereof and the 
term the declaration was of, and therefore there ought to have 


been continuances of this writ of privilege ; but the court 
of Common Pleas were of opinion that an appearance to pro- 
ceſs cures all errors and defects therein, and gave judgment 


A writ of error was brought upon this judgment, and the 


general errors were aſſigned; and in Hilary term 18 Geo. 2. this 


matter was argued by ſerjeant Bootle for the plaintiff in error, 


and ſerjeant Draper for the defendant; and again in Michael- 
mas term 20 Geo. 2. by Sir Thomas Bootle for the plaintiff in 


error, and Mr. Poole for the defendant. 


It was infiſted that the Judgment was erroneous, for that 


there are five terms between the ze/te of the writ and the © 


defendant's appearance; and that in meſa? proceſs to attach 

the body, the writ at furtheſt muſt be returnable the next , Keb. 608 
term after the teſte thereof, or if a term intervene between, 11 
it is void; and the reaſon. is, becauſe the perſon may not 279. 

be unlawfully hurt by a long impriſonment ; there is a dif- 1 1d. Ray. 


1 Lutw. 250, 


432. 


ference between m efs dies a 240 
| | eſne proceſs and exec a 4. . 
neſne proceſs and executions. 2 Ld. Raym. Carch. 144. 


775. And where a writ is a nullity, it ſhall not prevent the Salk 
ſtatute of limitations from running. 2 Ld. Raym. 772. 1 Salk. Fl >. 
| 421. 8. C. The plaintiff below has gone five terms back, 


ang 


Trinity Term 21 Geo. 2. 174). 5 
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tion to his 
wife is tranſ- 
miſſible to his 
repreſentative, 
and ſhall not 
80 to her's, 


of adminiſtra- 


and by the ſame rule he may go back five years, which 


would wholly deſtroy the la w as to returning and con inuing 
of proceſs. EE ee EIS 


For the defendant in error it was argued, that an attach- 


ment of privilege in the C. B. is in nature of an original 
writ, and if an original writ is replied to the plea of the 
ſtature of limitations, it is ſufficient to ſhew the ze/te of it 
when it iſſued without any continuances, according to the 


caſe of Whitehead and Buckland, Style 373, 401. but if a 


latitat or a common clauſum fregit be replied, it muſt be 
ſhewn that it was continued properly to make it the founda- 
tion of the ſuit. Carib. 234. and of that opinion was the 
court, after time taken ta conſider ; and the judgment was 
affirmed. | | 5 | | 


Elliot, Executor of Taylor, who was the ſecond 
huſband of Elizabeth, who was one of the 
daughters of John Boover a freeman of London, 


Plaintiff, verſus Benjamin Collier and Mary his 


wife, who was the other daughter of John Boo- 


ver, Defendants. 


T HIS was a bill in Chancery brought by the plaintiff | 


to have an account of John Boover's perſonal eſtate, 


and to be paid the orphanage ſhare thereof which Elizabeth 

was intitled to, wherein it was inſiſted by the plaintiff, that as 

J. Boower died leaving no wife, but only two daughters, that 
Elizabeth was intitled by the cuſtom of London to a moiety of one 
half of Fo. Boower's perſonal eſtate, for by the cuſtom of London 


a freeman leaving children only, has power by will to diſ- 


| poſe of no more than one half of his perſonal eſtate. 


The defendants by their anſwer inſiſted that J. Boower, 


about 24 years ago, gave Elizabeth away in marriage to 
her firſt huſband Thomas Filmore, preſented to her a gold 
watch, and fitted her out very well in cloaths ; they alſo 


inſiſted (and attempted to prove by a hearſay of the father) 
that he gave her lool. and that this was an advancement in 
marriage, and that as the very exact portion did not appear 


under the hand of the father, Elizabetb was barred of her 
orphanage ſhare ; that the firſt huſband of Eligabetib became 
inſolvent, and her father took her home again to his own 


houſe, where ſhe lived for ſome time and took care of his 


family, then Filmore her firſt huſband died, and her father 
made his will, wherein he expreſſed himſelf, that if EZza- 
beth ſhould inſiſt upon her orphanage ſhare, that ſhe ſhould 


pay 25/. per ann, for her board. Then Elizabeth married 
Taylor her ſecond huſband ; ſoon after J. Boower the freeman 
died, afterward Elizabeth died, and eight days after her 
death Taylor her ſecond huſband died, not having taken out 


adminiſtration to her; and now Elliot, as executor of Taylor, 
brings this bill. 5 


Lord 
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band, while married to her, had reduced into poſſeſſion; 
but notwithſtanding this, there are many caſes in this court, her repreſenta- 
where the right to the perſonal eſtate of an inteftate does tives ſhall have 
not follow the right of adminiftration. | ©; it. 
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mined by the Judge and all the Doctors (not in the cauſe) 


Trinity Term 21 Geo. 2. 1747. FF 169 


"Lord Hardauicle: There are two queſtions made in this Firit queſtion. 


caſe: 1/t, Whether as Taylor never took out adminiſtration 


to Elizabeth his wife, her oiphanage ſhare ever veſted in him, 


ſo as to be tranſmiſſible to his executor the plaintiff? 


2d, Whether Elizabeth has been ſo advanced by her father Second queſtion. ion. 
in marriage as to be barred of her orphanage ſhare? 


As to the firſt, The ſpiritual courts are bound to grant ad- As to the fiſt. 
miniſtration to the next of kin; the huſband is next of kin 


to his wife, and Taylor ſurviving his wife was well intitle 
to all her perſonal eſtate, and though he did not take admi- 


niſtration, yet the right to her orphanage ſhare veſted in 
him, and is tranſmiſſible to his executor or adminittrator. 
The huſband is not mentioned in the ſtat, of Car. 2. of diſ- 


tributions, his ſurviving his wife is not a proviſion within 
that ſtatute ; no perſon but the huſband can be intitled to the 


perſonal eſtate of the wife, unleſs by ſome agreement; ſo he 


might have had adminiſtration, and the whole would have 


been his own, no body could have ſhared with him; indeed 
there are ſeveral-caſes wherein the ſpiritual court is obliged 


to grant adminiſtration under the ſtat. Ed. 3, and yet ſuch 


adminiſtrator is only a truſtee. If the wife in this caſe had xF the huſband 


ſurvived her huſband, every part of the perſonal eſtate of does not reduce 
her father which ſhe had been intitled to, would have gone the wife's right 


to her next of kin, except only ſuch part thereof as the huſ- into poſſeſſion, 
and ſhe ſurvives 


and then dies, 


As to the ſecond queſtion, I am of opinion that this is not As to the ſe- 
an advancement of Elizabeth in marriage, and that ſhe is not cond. 
barred of her orphanage ſhare ; for ſuppoſe her father had 
given her the 100 l. yet as it appears in the cauſe his whole 


perſonal eſtate amounted to 2000 J. this could not be deemed 


an advancement in marriage; beſides, it appears in the cauſe 
ſhe was violently in love with her firſt huſband, and her fa- 


ther muſt either have conſented to that match or have buried 
her, ſo it is plain the father did not prefer her in marriage; 
ſo there muſt be a decree for the plaintiff, that an account 
may be taken of the perſonal eſtate, and after allowing to 


the defendants what the maſter ſhall think reaſonable for 
Elizabeth's board while ſhe was with her father, that the reſt 


of the orphanage ſhare of Elizabeth be paid to the plaintiff. 


Quære, the caſe of Hole and Doleman at Dodlors Commons 
in Michaelmas term 1736, cited by the Solicitor General, who 
ſaid he was of countel in it, and that it was therein deter- 
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Trinity Tem 21 Ges: 2. 1747. : 


that the huſbands right of adminiſtration to his wife is not 
tranimiſſible to his repreſentative, but that it goes to the next 
Vide Leavin v.—E ccles and "INOS 


of kin to the wife. 
Stanhope and Stanhope. 


The Vicar of Kellington in Yorkſhire ver/us The 


Survey of a re- 
ligious houſe 
taken in 1563, 
allowed good 
evidence to 


prove a vicar's 
right to ſmall 


tithes. 


rector for 50 years laſt paſt: In anſwer to this it is proved that 


Agiſtment is C= 


imall tithe. 


to the nunnery of 


and hay 
ot ber ſmall tithes ; 


Maſter and Fellows of Trinity College in Cam- 
bridge, Rectors, their Leſſee, and two occupi- 


ers of lands in the e In the Exchequer. 


ORD Chief Baron Ale . This is a bill brought by 


vicar for the tithe of agi/tment of barren cattle, ſetting 
forth that he 1s intitled by endowment, preſcription, ung ; 
or otherwiſe, to all ſmall tithes within the parith ; and, 
make out his right thereto, produced in evidence an x95 Hs | 
ſurvey (from the frſt-fruits office) of the poſſeſſions belonging 
without the walls of York, 
to which this reQory was appropriated, which ſurvey was 


taken in the year 1563, upon the difſolution of monaſteries 
tempore H. 8. whereby it appeared what ſpecies of tithes be- 
longed to the rector, and what to the wicar, wiz. corn, grain, 
to the rector, and to the wicar wool, 
alſo another ſurvey taken by the college 
anno 33 Eliz. was produced, which agreed with the former. 

It was objected that it does not appear by what authority the 
fur vey in the year 1563 was taken; 
ſurveys have always been allowed as proper evidence, and 


to be read, notwithſtanding the commiſſions under which 
it has alſo been objected, and it 


they were taken be loſt; 
appears in proof that agiſtment tithes have been paid to the 


before that time, vis, 60 years ago, this ſpecies of tithe was 
paid to two wicars ; fo that Lam of opinion here has been an 
uſurpation upon the vicar for 50 years laſt paſt, If an en- 


doaument appear, that is the rule we are to go by, if it do 


not, uſage is the rule, therefore if there had not been this 


written evidence, (to be fure,) the payment to the impropri- 


ator for 30 years would have been very ſtrong proof for him 
againſt the wicar ; but on the other fide here is a record 
which proves that the vicar is intitled to all ſmall tithes, and 


at this day there is no doubt but thai agi/tment tithe is a ſmall 
tithe; and the court decreed in favour of the vicar. | 


lamb, 3 all 


the anſwer is, that theſe 
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in the declaration is the 19th of the ſame Oclober. 


a houſe of the plaintiff's teſtator in his life-time, and the pro- 
miſe laid to be made to him; 2. A quantum meruit for the and in proprio 
like; 3. An indebitatus afſumpſit for the uſe of another houſe jure, the writs 


Trinity Term: 21 Geo. 2. 1747. 171. 


Hay & Ux verſus Kitchin & Ux” B. R. 


N SSAULT and battery ; defendants plead Jon affault \ ot and 
LN demejne tried before juſtice Foſter; the defendant taited batte, fon 
in proving his plea, tben the plaintiff went on in his evi- aflauit, &c. 


dencè and proved an aſſault made the 27th of Odlob ard'the proof that the 


4 1 18 iso gay of Mic huelnias d ſſauit was on 
meniorandum in the record is of the firſt day | 25 > 4% ati 


term, being the 23d of Oclob. but the day of ihe affault ſaid cn 
It was in- of the ſuit. 
ſiſted at the trial that the plaintiff ought to be nonfuited, _ 


as not having proved any aſſault before the commencement 
of the ſuit; but the judge refuſed to call the plaintiff, and 


there was a verdict for the plaintiff, ſubject to the opinion 
of the court. The point was now ſpoke to, by ſerjeant 
Poole for the defendant, and Mr. Benn# for the plaintiff. Per 


curiam, The defendant by his plea admits an affault, which 
is laid before the day of the memorandum, and the plaintiff's 
proving an aſſault was unneceſſary ; if this had been upon 
the general iſſue, the court would have let the plaintiff 
have mended his bill by making a ſpecial memoranitum ; and 
this has been done where the day laid in the declaration was 
after the nemorandum in Bennet v. Muinwating, 


78 
Geo. 2. The poſtea was delivered to the plaintiff, 


Hooker Executrix verſus Quilter. In Error. B. R. 
mn CTION upon the caſe upon four ſeveral promiſes : 


An 1 tatus aſſumpſit for the uſe and occupation of Executrix ſues 
1. An indebitatus aſſumpit fe e. pation of 2 


as executrix, 


of the teſtator for the time incurred ſince his death, and the ſhall abate. 


promiſe laid to be made 10 the plaintiff” as executrix; 4. A 


quantum meruit for the uſe of another houſe of the plaintiff, 


without naming her executrix; judgwent by nil dicit in C. B. 
writ of inquiry and intire damages aſſeſſed; now in error 2 Stra. 1271. 
upon the common errors aſſigned, Mr. Ford for the plaintiff S. C. 


in error infiſted that a man cannot ſue as executor and in his 
own right in one and the ſame action; and that though this 


is a judgment by default, and not taken advantage of by 


demurrer, yet the court is obliged ex Mcio to abate the 


_ writ, for that the damages are intire, and the plaintiff can- 
not diſtinguiſh how much ſhe is to have as executrix, and 
how much in her own right; and this being againſt a rule or 
maxim in law, is not belped by any of the ſtatutes of jeo- 


failes.. 


| Mr. 


72 | - Trinity Term 21 Geo. 2. 1747. 
Mr. Comyns for the defendant in error inſiſted, that al- 
though this might have been ill upon a demurrer, yet it is 
not ſo upon a judgment by default; and cited 2 Lev. 110. and 
1 Sid. 218. to ſhew the court will go as far as poſſible to ſup- 
port a judgment; he alſo urged that the court would pre- 
ſume the fourth count to be brought by the plaintiff as exe- 
cutor, as ſhe was named ſuch 'in the beginning of the de- 
claration ; and cited 1 Ld. Raym. to ſhew that the 
court have preſumed againſt the very words of a record, 
where it is ſaid,. money received for the uſe of the de- 
fendant, inſtead of the plaintiff.” | 8 


Lee Chief Juſtice; It is not diſputed but that a plaintiff in a 
declaration cannot make a demand for any thing due jure alte- 
rius & in proprio jure; and fo is the caſe of Rogers v. Cooke, 
Carth. 235 Salk. 10.S. C. there was not in that cate any demur- 
rer (for Salk. in that is wrong) but the defendant pleaded a fri- 
volous plea, when the court ſaw the record they abated the 
writ, becauſe there appeared too incompatible demands in one 
and the ſame ſuit, and the true reaſon was on account of the 
damages which were intire, and the court could not ſay what 

damages the plaintiff was to have as adminiſtrator, and what 
in proprio furs; and this is a declaration againſt a rule of 
law, and is not helped by any ſtatute ; neither do I think a2 

_ verdict would have helped it, for a verdi& only helps upon a 
ſuppoſition the matter was proved before the judge who tried 

the cauſe ; and ſuppoſing all the matter in this declaration 
to have been proved, yet the two demands cannot be made 
in one action. 5 e | 5 


n 


„ „rer et 2 


Wright J. ſpoke tothe ſame effect. 


| Denniſon J. No doubt but this would have been bad upon 
a demurrer ; and J think it is alſo bad upon a judgment by 
default, but am in doubt whether it might not have been 
helped after a verdict, becauſe when an executor ſues and 
declares for rent both in the life-time of the teſtator and af- 
ter his death, here the executor may ſue without naming 
himſelf executor; and if he names himſelf executor it is 
ſurpluſage, and he ſhall pay coſts where it is for rent in his 
own time as executor. - rn > 
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1 Fofter J. If the plaintiff's naming herſelf executrix in the - 

1 # beginning of the declaration in this caſe does not extend to 
1 the fourth count, I think the declaration is bad, and concur 
1H i | with my brothers. Judgment reverſed, _ T 


Keeling 


refuſed to accept, becauſe the defendant's attorney had not 


time to conſider. 


Trinity Term 21 Geo. 2. 1747. _ "23 1 


Keeling verſus Newton. ; B. R. 


HE declaration was left in the office de Bene e, upon Prattice. . 
1 proceſs returnable the ſecond return, with notice in- Defendant muft 


| dorſed upon it to appear and plead in eight days; and the fake the decla- 


- 5 A . tion out of 
like notice was given to the defendant that the declaration F je 


was left de bene efſe as aforeſaid ; the defendant's attorney pay for it, be- 
filed common bail in due time, and tendered the ee iſ- fore the plain- 


ſue with a notice of a /27-off, which the plaintiff's attorney tiff's attorney is 
obliged to re- 
taken the declaration out of the office and paid for it, and ceive lig plea. 


ſigned judgment, which was held to be regular per tam cu- 


riam, upon the Maſter's report, and upon conſulting the 


clerks of the papers and others. Vide Reg. Cur. anno 1700. 


5 _ Hallett ver/us Hallett, B. R. 


5 UL E to ſhew cauſe why the plaintiff ſhould not have Motion by the 


leave to amend his declaration upon payment of coſts, plaintiff to a- 


by altering the word Middleſex in the margin and putting in mend his de- 


there the word Dor/ſerſhire, and by ſtriking out the word Dor- == = | 


cheſter throughout and inſerting the word Weſtminſter inſtead „enus after 
thereof, Mr. Lacy for the defendant ſaid he had pleaded, plea pleaded. 


and this was a motion in effect to change the venue by the 


plaintiff after plea pleaded, and was of the firſt impreſſion. 


Mr. Burton è contra. This is an action upon a note, the 


_ defendant has pleaded a tender as to part, and non aſſump it | 
to the reſt; and if the amendment be made, the detendant 


need not plead de nov 2 Keb. 154. 


The court inclined to make the rule abſolute, but took 


Michaelmas 


the general iſſue, and ſays that the defendant did this of his 
own wrong, and concludes with an averment; the defen- 
dant demurs, and plaintiff joins in demurrer. This caſe 
was argued in 77 in. term 19 C20 Geo 2. by Mr. Cox for the 
defendant, and Mr. Poole for the plaintiff, And in this term 
the court gave judgment. | | 


we 


174 | 
Michaelmas Term 5 
1 21 Geo; 2. 174% 4 
3 Brown verſus Beſt. B. R. E 
1 Special action RHS is a ſpecial ation upon the caſe for diverting a 
a. for diverting a f. b d h | | . iff 9 . _ 
19 wandt Pig A watercourſe, wherein the plaintiff declares upon his 
14 own poſſeſſion of the place through which the water uſed to 
179 run, and ſets out the courſe thereof, and that the defendant + 
1 - has made this obſtruction, wiz that he has digged two pits 
i deep and wide, and made two ponds partly in and near-the 
$36 6k faid courſe, and diverted the water into theſe pits, and 
I made dams and banks to the ponds, by which the water has 
4.1% 9} been diverted in its antient courſe, and a great part of it ſunk 
17994 | £ into theſe pits and ponds, ſo that little or no water has 
$774; 8 come to the plaintiſſ's grounds, whereby the plaintiff is da- 
$417 maged. 5 „„ | | ma 
| . i Tf one bas an- The defendant pleads that all the water-ſprings in his 
1 1 | _— Pits ground, and that the two pits have been there time out of 
i leniſhed 57a mind for the uſe of water for the meadows and cattle, and 
00 rivulet, he may that. at the time when, Sc. theſe pits were choaked up with 
17 "A cleanſe them, mud, and therefore he dug two large pits, and made dams 
1 _ cannot and banks, which he inſiſts it is lawful for him to do, and 
12! it hes... denies that any other water has been obſtructec. 
37” ; 8 Fe. 
1 The plaintiff replies, proteſting that the plea amounts to 
i. - 


Lee Chief Juſtice: I am of opinion that the declara- 
tion is very good, and that in the caſe of a watercourſe 
which is jure nature, this is the beſt way of declaring, 
for the plaintiff being poſſeſſed of the place, declares that 
the water currere ſolebat through that place time out of mind, 
and that the defendant had obſtructed it; and I think 
the defendant by his plea has not at all denied the plaintiff's 

| | having 


* 0 


W NN =S 


rler 


Michaelmas Term 21 Geo. 2. 174). 


having ſuch a watercourſe, but ſays that it took its riſe in 
his the defendant's ground, that the water nuns throngh 
part of his ground, that there were two pits immemorially, 
and acknowledges he has-enlarged the pits and made the 
obſtruction laid in the declaration; this really amounts to a 


he cannot enlarge them, but they muſt remain as they al- 
ways have been, and ſo is the rule both in the common and 
civil law. Hetley 34. Duncomb v. Sir Ed. Raddall. Dig. lib. 3. 


= pits, keeping them as they were before, but cannot enlarge 
them; if I have aright from uſage as currere ſolebat, I have 
= the right in ſuch a manner as the ſage has been; as to in- 


ſee it was poſſible for the plaintiff to take any iſſue upon this 
_ plea, though I cannot properly call it a preſcription, yet it 


a watercourſe through your land, yet in my land there have 
been two large pits for watering cattle, &c. and for gather 
purpoſes for the occupation of my land ; the defendant ought 


that theſe pits have been time out of mind, and that all the 


amount to the general iſſue, for if it had appeared upon the 
general iſſue that the defendant had a right to all the water, 
the plaintiff muſt have been nonſuited: beſides, the defen- 


| contrary to law, and if the defendant has any . preſcription, 
he ought to have traverſed the plaintiff's preſcription, ac- 


Mz cording to the caſe of Murgatrozd v. Law, Carth. 116, And 


2 watercourſe is a quite diftir(t thing from the land. Poph, 
166. Wright and Fofter Juſtices, of the ſame opinion. Judg- 
ment for the plaintiff, — 5 . 


Denn 


confeſſion of the plaintiff's action, for although there have 
been pits in the defendant's ground time out of mind, yet 


ſec. 15. The detendant indeed might have cleanſed the 


convenience to defendant it is nothing, and might be al- 


4 has the ſame effect, for theſe pits, c. are ſaid to have been 
time out of mind, Defendant ſays that although there was 


| to have ſaid for <what purpoſes ; there is a dire allegation _ 
water except what was ſtopped for his purpoſes, was not 


hindered, ſo that really he has in effect alledged a right to 15 
keep all the water if he pleaſes; and this plea can only 


dant admits he has enlarged theſe pits, which is certainly 


3 ledged in every ſuch caſe as this; and the maxim in Hetley Carth. 126. 
Þ 34. is exactly applicable to the preſent caſe, Sic utere tuo ut Poph. 166. 
7 ne ledas aliens. | F 

9 Denniſon Juſtice ; Whatever the precedents may be in re- 
gad to watercourſes to mills, yet as to natural qwatercourſes 
this is the moſt proper way of declaring; as to the plea, :it 
ſeems to be calculated not to come to the merits, for I cannot 
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He who enters 


176 Michaelmas Term 21 Geo. 2. 1747. 
F — 8 Re on | | 
Denn of the demiſe of Warren verſus Fearnſide. 
Habendum from j 


the day of the 
date of an eſ- 
tate for three 
lives, is a free- 
hold to com- 
mence in futu- 
ro, ſo is void. 

2 Salk. 625. 


under a void 
leaſe and pays 


rent 18 not a 


diſſeiſor, but 
tenant at will. 


power, by virtue whereof Pleſſingion entred and was ſeiſed, 
and continued to be ſeiſed thereof, and paid rent in the year 


Tenant at will 
has no eftate 


| that he can for- indicted and outlawed for high treafon in 1715. and was 
feit for treaſon, thereupon attainted; that Edward Warren the father died in 


heir at law in tail; that no claim was made of the premiſ— 


Leaſe to a pa- 
piſt. Q. Whe- 
ther void. | 


Poſſeflion of 
tenant at will 
is the poſſeſſion 


of the leſſor. 
| of the plaintiff. 


24dly, That Pleſſington entering and enjoying the premiſſes un- 


Stat. 11 & 12 
W. 3.65 4 


reverſion ; the marriage took effect, and they had iſſue three 


E. ECTMENT. Special verdi finds that Dorothy 
Talbot being ſeiſed of the lands in queſtion in fee, by 
leaſe and releaſe in 1678, in conſideration of a marriage to be 
had between her and Edward Warren, conveyed the ſame to 
truſtees to the uſe cf herſelf for life, they to Edward Mar- 
ren for life, remainder to the heirs of her body begotten by 
Edward Warren, remainder to Edward Warren in fee, with 
power to Edaward, if he ſurvived his intended wife, to make 
leaſes for 21 years, or for three lives in poſſeſſion, and not in 


ſons John, Edavard, and Talbot; Edward the father ſurvived 
his wife, and in 1704, demiſed the premiſſes in queſtion to 
John Pleffington for three lives, habendum from the day of the 
date thereof at the uſual rent of 175. 2 d. which leaſe was 
executed in the preſence of two witneſſes according to the 


1715. till he was attainted of treafon, having been in the 
rebellion, and that he was a papiſt at the time of the de- 
miſe and at the time of his attainder ; that Neſſington was 


1718. that Fohn Warren his eldeſt fon died in 1729 without 
iſſue; that Edward Warren the ſecond fon died in 1737. and 
left iſſue George Warren, the leſſor of the plaintiff, who is the 


ſes by any of the family of E. Warren before the coinmiſſi- 
oners of forfeited eſtates, by the at. 1 Geo. 1. c. 50. under 
which the defendant claims; and whether upon the whole 
matter, &c, _ | | EET, | - 


This ſpecial verdict was argued by Mr. Starkey for the 
plaintiff, and Mr. Ford for the detendant, in Michaelmas term 
18 Geo. 2. and ſeveral other times by other learned counſel at 
the bar ; ard now the court gave judgment for the leffor 


And ½, It was refolved by the whole court, that the de- 
miſe to Hleſſington being habendum from the day of the date, 
as of a freehold to commence in futuro, and therefore void. 


der this void leaſe was not a diſſeiſor, but a mere 7enant at 
ail, for it is found he paid rent. 3dly, That a tenant at 
auill has no eſtate that he can forfeit to the crown, for he 
has nothing at his own diſpoſal, and the act of treaſon de- 
termined his tenancy at will. 4%, That the leaſe to Pleſſing- 
ton was alſo void for another reaſon, (was held by all Juice 

| Z | Sa Jultice 


under the far. 1 G. 1. c. 50. 


FY as > 


Michaclmas Term 21 Geo: 2. 14 22 


Juſtice Fofter), 'viz. becauſe he was a papiſt. 5rbly, Tt was 


reſolved that the poſſeſſion of Plefangton (the lenſe being void) — 
was the poſſeſſion of Warren, ſo that as the eſtate was never 

out of the poſſeſſion of the family of Edward Warren, there 

was no occaſion to make any claim before the commiſſioners 


5 * 


* 


Toſter Juſtice diſſented, as to the leaſe being void, the leſ- 
ſee being a papiſt; he ſaid the words void, Tc. in the cor- 


poration act, are conſidered only as voidable; fo in the caſe 
of a purchaſe by a villain, he may take for the benefit of his 
lord, and he thought that a papift might take for the benefit 
of the crown in cafe he ſhould commit treaſon , but as to all 
the other points he agreed with the reſt of the court, and 


that judgment ſhovld be for the plaintiff. 


Law qui tam, &c. verſus Worral, R R. 
NFORMATION on the. „t, 8 Geo. 1. for killing Coſts for the 


1 game; the defendant pleaded a conviction before a juſ- defendant, for 


tice of peace for the ſame fact, and the defendant had judg- nt of a te- 
ment for want of a replication, and obtained a fide barerule 


plication, on 2 
information foc 
for coſts, which Mr. Evans now moved to ſet aſide, alledg- killing game. 


ing that the ſtatute did not give the defendant coſts, and that 


the /tat. 18 Eliz. does not extend to the ſubſequent ſtatutes, 


: But per cur', The words of the feat. 18 Els. c. 5. are as ge- 


neral as any ſtatute relating to coſts, and ſeem to extend to 


every informer upon any penal ſtatute who ſhall delay his ſuit, 


diſcontinue, be nonſuit, or ſhall have the matter paſs againft 
him by verdict or judgment, ſuch informer ſhall' pay cofts ; 
and there have been a great number of caſes like this, where 
coſts have been given; and cited Carter gui tam v. Tooting, 
Mich..12 Gro." © ESSE ad = 


IJeffereys verſus Walter. B. xL bo 
R ULE for the plaintiff to ſhew cauſe why the 'defen- Leave given to 


dant ſhould not have leave to withdraw his plea of from F ae BOW. 
ws | : | 3 N eſt factu 
eſt factum to a bond, and to plead the ſtatute of gaming, upon bos 


payn eit of coſts, taking ſhort notice of trial, and giving plead the ftatute 
judgment of this term in caſe there be a verdict for-the plain- of gaming. 


tiff, grounded upon an affidavit that inſtructions had been 


given by the defendant to his attorney to inſiſt upon the poſt. Taylor 


ſtatute of gaming; and the attorney appreherding that he v. Joddrel}, - 
could give that ſtatute in evidence on non eſt fadtum, did not 


' plead the ſtatute ſpecially. It was objected for the plaintiff 


that this had never been done, that the defendant had'been 
guilty of an effeQual delay by exhibiting a bill in Chancery 
againſt the plaintiff for a diſcovery, relief and an injunction, 


to which he had put in his 28 2 z that the defendant firſt | 


Parti. © pleaded 
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into a count 


8 _  Michaelmas Term 21 Geo. 2. 1747. 
pleaded nil debet, which he would not ſtand by, and then 


pleaded non eſt faclum, and an injunction with liberty to pro- 
ceed to judgment was granted in Chancery. 3 


Per curiam, (abſente Cap. Fuſtic') The court will not give 
leave to withdraw the general iſſue and plead ſpecially where 
it is to the prejudice of the plaintiff, or where there has 
been an affected delay; in this caſe it appears by the anſwer in 
Chancery that the defendant has a goud defence at law, and 
here is no affected delay; in the caſe of Malters and Shelman- 
dine, Mich. 15 Geo. 2. leave was given to withdraw the general 

iſſue Not guilty, and plead a juſtification, upon the like terms 
as in the preſent caſe ; and they ſaid they remembered ſeveral 


other caſes where the like had been done by the court; ſo 


| the rule was made abſolute. | 


Herring verſus Durant. B. R. 


R. Ford moved to change the venue from London into 
— upon an — that the cauſe of _— 
upon a bridge called Kingſbridge, partly in the county of Kent 

ae gh wag; od partly Ha the county of the city of Canterbury, and not elſe- 
aroſe, where: But per curiam, We canuot change the venue into 
| another county, unleſs the ' cauſe of action wholly aroſe 
there ; and he took nothing by his motion. 5 


Venve eannot 
be changed but 


Sibthorpe verſus Moxholme. In Chancery, Nov. 10. 


I LL brought by the repreſentative of Richard Chil- 
L lingworth to have a bond for 500/. delivered up to her. 
Teſtatrix by will The queſtion in this caſe ariſes upon the will of the plain- 
forgives her ſon- tiff's mother, by which ſhe forgave her ſon-in-law Richard 
eater Ah "168 , Chillingworth a debt due to her on bond for 500 J. and all in- 
oben donc An tereſt that ſhould be due thereon at the time of her deceaſe, 


orders it to be · l . 
delivered up, and defired her executrix to deliver up the ſame to be can- 


| her ſon in-law celled. The will was made in 1743. Richard Chillingworth 


dies qt life - died after the making thereof, and ſoon afterwards in 1744, 
un. Taos wal the teſtatrix died, which is admitted by the anſwer; the 
have the bond Queſtion is, whether the debt was extinguiſhed, or this is a 


delivered up. lapſed legacy, R. C. dying in the life-time of the teſtatrix. 


Lord Chancellor: I am of opinion that the plaintiff by 
| ſome means or other ought to have the benefit of this de- 
viſe, and the bond delivered up ; this is the caſe of a mo- 
ther making proviſion for ſeveral branches of her family, and 
if this part of her will cannot take effect, part of her family 
would be unprovided for, the daughter herſelf being the 

2 | | . plaintiff 


1 2 
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the 


tiff 


6 


„„ 


plaintiff in this cauſe. Although it muſt be admitted the : 
dond would have been aſſets in the hands of the executor 

in reſpe& to creditors, yet it does not follow that it ſhould 

ſtand as to the executor, who is a volunteer. If the execu- 
tor had brought an action at law, this court would have 

granted an injunction; and though this wants the form of 

a releaſe, and cannot be pleaded as ſuch at law, the will be- 

ing no deed, yet as againſt the executor and volunteers, will 


"Mickachnas Term 21 Geo. 2. 


be conſidered in this court to have the ſame effect; and in 


the laſt part of this deviſe there is nothing perſonal, the will 


only ordering the bond to be delivered up, not ſaying to 


whom; and it differs from the caſe in 1 Wms. 83. and 2 Vern. 
521. Decreed the bond to be delivered up and cancelled. 


Pinſent verſus Pinſent & al. In Chancery. 


'F ORD Chancellor: This is a bill preferred by 1 ſon, Bill by a ſon 


who claims as remainder-man in tail, againſt his father whois aremain- 
who is tenant for life without impeachment. of waſte, and 9er-man in tail 
part of the relief prayed is, that the title-deeds may be _— 
brought into court and depoſited with the maſter for ſafe cuſ- nant for life, to 
tody; this is a pretty extraordinary kind of relief that is have the title- 
prayed ; I will not ſay it may not be proper in ſome caſes, as deeds depoſited _ 
where the father being tenant for life endeavours to better 1 2 for ſafe 
his eſtate, or io deſtroy the remainders; it may alſo be pro- CR 
per where the tenant for life was an entire ſtranger to the tees to oblige 
eſtate before the ſettlement thereof made, or in the caſe of them to make 
a jointreſs; but I believe in thoſe caſes the maſters will ſuch ſettlemeny 
agree wizh me, that it would be much better and ſafer, if 381% Brected by 
a third hand, whois a friend to the parties, could be found para 
to depoſit the deeds in; becauſe when a maſter dies and vill. 

another perſon comes in his place, deeds have been frequent- It appearing in 
ly loſt; and this is the reaſon why I have always been cau- the cauſe that 
tious how I have decreed writings to be brought into court _ PS wy 
to be depoſited for ſafe cuſtody. FE grant annuities 
Ex | 5 N | out of ſuch lands 
This bill is alſo againſt truſtees to oblige them to make as ſhall come to 
ſuch ſettlement as is directed by the plaintiff's grandfather's him after his fa- 
will; and it appearing in the cauſe that the plaintiff has * 
covenanted with ſeveral perſons to grant them annuities out muſt be made 
of ſuch lands as ſhall . or come to him in caſe he ſhall parties. 
ſurvive bis father, it was objected by the defendant's coun- | 

ſel that theſe annuitants ought to be before the court; and I 

think this is a material objection, for theſe covenants to 

grant annuities are equitable liens upon the lands, whereof 

the truſtees now have notice ; and if I ſhould order the deeds 

to be brought into court, the ſame might afterwards, upon 


the motion of the father and ſon (when they may be berter 


friends) be delivered to them out of court, and then they 


* 


NZ2 might 
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Plaint levied in 


an inferior 


court before the 
cauſe of action 
accrued, 1s 
helped after a 


verdict. 


might join in ſelling the eſtate to a purchaſer for a valuable 


conſideration without notice of theſe annuitants, and the an- 


nuitants could have no remedy but by bringing a bill againſt 
the truſtees and the ſon; ſo that by making ſuch order or 
decree as is prayed, without hearing the annuitants, might 


poſſibly be doing them injuſtice, and therefore the cauſe 


muſt ſtand over, with leave to amend by adding all proper 
parties, and the defendants muſt be paid the coſts of the 
A he | 2 


Hilary Term 
21 Geo. 2. 1747. 


Feathers verſus Bryan. In Error. B. R. 
THIS was an action upon the caſe upon a quantum me- 
| ruit in the Palace court, wherein the plaintiff below 
declares, that in conſideration he had permitted the defen- 


dant to enjoy ſuch a meſſuage, being within the juriſdiction 


of the court for a long ſpace of time, to wit, for the ſpace 


of three quarters of a year, ending the 25th day of March | 


laſt, he the defendant upon the 2eth day of the ſame month 
of March at Southwark within the juriſdiction of the ſaid 


court promiſed to the plaintiff to pay him ſo much money as 
he reaſonably deſerved to have for the ſame, &c, There 
was a verdict for Bryan the plaintiff below, and a writ of er- 
ror being brought, it appears upon the tranſcript of the re- 
cord that the plaint was levied at a court held upon the 10% 
of March laft, which is before the three quarters of a year 
ended, for which time of enjoyment of the houſe the action 
is brought, and this is aſſigned for error. Ts 


Mr. Ford for the plaintiff in error: To ſhew that this was 


error, cited 1 Ro. Abr.7 92 pl. 12 Cro. Fac. 69, 70. Yelv. 70. 


And ſaid, this is not like the caſe where the day in the de- 
claration appears to be before the cauſe of action, for though 
the dav of the promiſe be laid to be made before the cauſe 
of action aroſe, yet it is not traverſable. | DRY 


Mr. Bennè for the defendant in error: This is after a ver- : 
dict, and helped by the Hat. 18 Elis. c. 14. J. 1. which has 
HY | 1 | I | been © 


+ 8 


| been determined to extend to inferior courts, Salk. 266. and © 
in the cate of Thayer or Sayer & U v. Curtis, Hil. 10 Geo. 


and the whole proceeding is entred upon record of Trinity; 


_ returnable in Hilary term following, and thereupon final 


Hilary Term 21 Geo. 2. 174) 181 


2. Rotulo argued Paſch. 10 Geo. 2. being an action of 
aſſault and battery in the palace court; and upon error brought 
it appeared that the plaint was levied ſix or ſeven days be- 
fore the day of the aſſault laid in the declaration; and per 
totam curiam, This being after a verdict is aided by the „at. 
18 Elis. and the court intended there was no plaint at all ; 
and in Paſch. ꝙ Geo. 1. C. B. rotulo 57. Waterton v. Plaxton, 
which was an action of aſſault and buttery, and upon error 
brought, it appeared that the day in the declaration was after 
the 0 of the original writ; this caſe was argued by Mr. 


 Fazakerley and Mr. Reeve, and being after a verdict per cu- 


riam, was helped by the far, 18 Eliæ. 


Mr. Ford in reply: The fat. +8 Elie. only helps an tel, - 
which is bad for want of form, and the total want of an ori- 
ginal, but does not help a bad original in ſubRlance as this is. 


Fer curiam: There is no difference between this caſe and 
that of Sayer and Curtis, which we well remember ; and the 


caſe in Yetv. is not like this, for this is a quantum meruit, that 
the plaintiff having permitted the defendant below to enjoy 


the meſſuage for a long time, vis. for the ſpace of three 
quarters of a year, ended the 25th of March, &c. The 
Plaintiff below was not obliged to prove the whole three 
quarters of a year's rent due, and for aught appears to us A 
the jury may have found leſs, but if they have not, this is 

helped, after a verdict, Judgment affirmed per toram cu- 

le. eee F | 

55 Dyke verſus Sweeting. In Error. B. R. 

ls is an action of covenant in C. B. in which there is An original writ 


a plea, replication, demurrer, and joinder in demurrer, of the term 
| | | wherein final 


judgment is 
given, will not 


term in the 18th and 19th years of his preſent Majeſty, with a 


continuance by Cur adviſare vult until Michaelmas term fol- warrant that 


lowing, when an interlocutory judgment is given for the judgment if it 
plaintiff below and a writ of inquiry of damages awarded, 2PP<r upon the 

=O, | ſame record that 
. | Au ada : there have been 
Judgment is entered of the ſame Hilary term. And upon er- proceedings of 


Tor brought, the want of an original is aſſigned for error; a a preceding 


certiorari is awarded to certify whether there be any original term. 
writ of the ſame term with the placita, vis. of Trinity term, 
18 & 19 Geo. 2. and returned that there is no original writ in 
this cauſe; upon diminution alledged a ſecond certiorari is 


awarded to ſearch the records of Hilary term ig Geo. 2. 


wherein final judgment is given, and an'vriginal writ is 
thereupon returned between the parties, teſted the 23d day of 


Mary in that term. 


January, returnable on the octave of the Purification of the bleſſed _ 
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Serjeant Poole for the plaintiff in error: There is no ori- 
ginal writ in this cauſe to warrant the proceedings of the 
court in the term whereof they appear to be recorded, and 
therefore this judgment is erroneous; and I rely upon 1 Lev. 


69. Anonym. which is exactly like the preſent caſe. 


Mr. Ford for the defendant in error, Although the final 
judgment and original writ be both of the ſame term, yet 


the court will infer that the original was prior, and in the 
caſe of a qwarrant of attorney filed of a ſubſequent term to 


the placita; the judgment is good though the placita be pri- 
or to the filing the warrant of attorney, as was held inter Man- 
ning and Rook, Hil. 4 Geo. 2. So alſo inter Huſt and Mingay. 


And in Trin. 11 & 12 Geo. 2. inter Phillips and Phillips, the 


final judgment and original writ were both of the ſame term, 
and the judgment was ſigned before the original was returna- 


ble, and held to be good, although in ſtrictneſs of law the 


court of Common Pleas is not poſſeſſed of the cauſe before 
the original writ be returnable, and if it be the ground and 


foundation of the action, it ought to be filed before any ſtep 


or proceſs at all can be made; yet it is well known this is but 
matter of form, and if an original writ be taken out at any 
time pending the ſuit it is ſufficient, ſo that the King be paid 
his fine for it. 1 5 py | e 


Lee Ch. Juſtice: The queſtion is, whether this original 
writ which appears to be returnable in Hilary term warrants 
the final judgment of the ſame Hilary term, when at the ſame 
time it appears to the court there were proceedings in the 
ſame cauſe in Trinity and Michaelmas terms be fore? 


Now it is certain that where the want of an original writ 


is aſſigned for error, and it appears that all the proceedings 
are of the ſame term wherein the original is returnable, ſuch 
an original warrants thoſe proceedings, let it be of any re- 
turn in the ſame term ; but an original of the term wherein 
final judgment is given will not warrant it, if by the record it 
appears that there have been proceedings in the cauſe in the 
term or terms before, according to 1 Lev. 69. And the 
caſe of Diſmo and Sbirlæy, Yelv. 108. goes upon the ſame 
diſtinQion, that when all the proceedings are in one and the 
fame term, an original of that term will warrant the /ame, but 
not otherwiſe; and 1 Keb. 327. Booth againſt Beard is direct- 
ly in point; to be ſure the original writ is the very foundation 
of the ſuit in the Common Pleas in ſtrictneſs of law, though 
the practice has gone ſo far as to allow an original to be good 


of the ſame term with the final judgment, if all the proceed- 
ings be of that term. 82 | . 


The 


had a ſon Thomas born, who continued to live with his fa- 
ther till he was 21 years old, and then married Mary bis wife his father, he 


1 
becomes independent of his father, as in this caſe, he ſhall 
not follow the father's laſt place of ſettlement, but ſhall be 


| mination, and when the father gained a ſettlement at Bug- 


Hilary Term 21 Geo. 2. 147 138g 


The caſe of original writs differs from wwarrants of attorney, Warrants of at- 

for it is ſufficient if a warrant of attorney be filed at any time toner may be 
2 1 Th 2 od and | filed at any time 

pending the ſuit, let it be in which term it will; the far. endiige oe 

Hen. 8. only requires a warrant of attorney to be filed in the fuit, and well 

cauſe; and the flat. 4 Anne requires it to be filed according enough. | 

to the courſe of the court, and that is to have it filed at any 

time pending the cauſe, and it is no matter when, ſo that it 

be in the ſame ſuit ; but as to an original writ it is otherwiſe, 

for if there be proceedings in the action in a term preceding 

the return thereof, the original will not ſupport them. Wright 


J. of ſame opinion. 


Dienniſon Juſbice: The flat. 4 & 5 Anne extends to judg- 
ments by default, provided there be warrants of attorney and 


an eriginal writ, according to the rules of law. In the 
Common Pleas formerly when the proceedings were of two 
terms they uſed two rolls, which they called the imparlance 


roll, and the plea roll, but of later times they generally make 


up the whole record of that term wherein iſſue is joined, or 


interlocutory judgment is ſigned, without any alias prout patet, 


ſo that now there is ſeldom any imparlance roll; | am of the 
ſame opinion that there muſt be an original of the fame term 
with the placita; the court were going to reverſe the judg- 
ment, but upon the prayer of Mr. Ford for the defendant in 


error, the court gave him time to apply to get an original 
writ of Trinity term in which the placita was. | 


Rex verſus Pariſh of Bugden. B. R. 


1 HN Green and his wife came with a certificate from the When the fon 


pariſh of Rayon to the pariſh of Ampthill, where they of 2 certificate 


man becomes 
independent of 


Amptbill, and became head of his own family, and lived ſe- ſhall not follow 


parate from his father. Tohn Green the father went from bis father's laſt 


Ampthill to live in the pariſh of Bugden, where he hired a ſettlement that 
, he gained by 


. houſe at 10 J. per ann. and thereby gained a ſetilement at A. e 
Bugden; Thomas Green the ſon, his awife and children, be com- Ri . 


ing chargeable at Ampthill, were, by order of two juſtices, the place from 
which was confirmed by the ſeſſions, removed to Bugaen as whence he 
the laſt place of the old man's legal ſettlement, he not hav- ame with bis 
ing by any act of his own gained any ſettlement: But by the * W 


whole court, both orders were quaſhed, for where the ſen 


ſent to Reæyſton, where his father's ſettlement was at the time 
he ſeparated from his father's houſe, and the ſon was never 


| at Bugden with his father; the caſe of St. Michael's Nor- 
 wichand St. Nicholas Ipfavich, about twenty years ago, is the 


very ſame with this caſe, where there was the ſame deter- 
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184 Hilary Term 21 Geo. 2. 174%. _. 
den he gained it for himſelf and family but Thomas the ſon, 


0h 1 


was then no part of his family, ſo could have no ſettlement 


at Bugden. 
Rex verſus Inhabitants of Silton. B. R. 


i ILES Milburn and Priſcilla his wife were certificated by 
ficate man is © the pariſh of Sion is Wincanton, and, there they had a 


bound out an fon born John, whom the pariſh of Silton bound out appren- 


2pprentice, he trice to a taylor in the parith of Hor ſington for eight years, 
which he ſerved, and afterwards married and went to live at 
Wincanton, where he and his family became chargeable, and 
by an order of two juſtices confirmed by the ſeſſions was re- 
moved to Silton, the place of his father's certificate, the 
ſeſſions being of opinion that he had not gained a ſettlement 
at Horſington, becauſe the ſtatute ſays a certificate perſon can 
only gain a ſettlement by purchaſe or ſerving an annual of- 
fice; But the court quaſhed both the, orders, becauſe when 
the pariſh of Silion had bound the ſon apprentice in Hor ſington 


ſettlement, 


they had provided for him, and his ſervice gained him a 
ſettlement zhere, and he was no longer any part of his fa- 


ther's family after he was bound, and Hor fingtion was the laſt 
place of his legal ſettlement, and Mincantan ſhould have 
ſeat him thither. COLD 4 


The Maſter, Fellows and Scholars of Suſſex an 4 
Sidney College verjus Davenport. B. R. 


Bond to Doctor EBT upon a bond to Didtor Craven (the Maſter,) Fel- 
Craven, maſter, lows and Scholars, Cc. ſolvendum to the Maſter Felloars 
— 3 and Scholars; defendant craves Mer of the bond, and pleads 
Suſſex 5nd $50” that before the filing of the bill Pagan Craven, died; the 
vendum tothe Plaintiff demurs, and defendant joins in demurrer. | 
maſter, &c. is a WD | | 


bond taken in  Serjeant Poole: The plea is bad, becauſe this is a bond 


their corporate to the college in their corporate capacity, and a corporation ne- 
198 Y ver dies. „ 1. V 
Mr. Ford è contra : Tadmit the plea is bad if the bond be 
taken in their corporate capacity, but it is to Doctor Craven 
Felloaus and Schelurs, Sc. if it had been to the Maſter, Fel- 
laaus, Scholars, Ec. it would have been right. | 


Per curiam There is no queſtion but the bond being to 
D:&or Craven, Fc. ſolvendum to the Maſter Fellows and Scho- 
lars, is a bond to them in their corporate capacity, and the duty is 
to the Maſter, Fells and Scholars. Judgment for the plaintiff, 
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Simmonds verſus Parminter and Barrow. Hil. 


17 Geo. 2. Rot. 921. B. K. 


\HIS is an action upon the caſe upon ſeveral promiſes An action up- 
made by the defendants jointly, who have pleaded ſe- _— 
veral pleas, and upon this record two iſſues are Joined, one 2 -r 
upon a demurrer in law, the other upon nul tiel record; the de- againft the! 
murrer has been argued, and judgment thereupon is entered drawee after 
for the plaintiff; alſo a writ of inquiry of damages has been herhas accept» 
executed, intire damages given for the plaintiff upon all the ed it. | 
counts generally, but nothing appears to be done upon the 


iſſue of nul tiel record. | 


Sir Thomas Bootle for the defendants in arreſt of judgment: 
This declaration contains ſeveral counts, and the general 
damages being aſſeſſed upon the whole declaration, if any 
one count therein be bad, the judgment muſt be arreſted. 
My objection is to the fixth count, which is laid in this 


manner, vis. That the plaintiff on the 28th of June 1739, at 


ſuch a place, according to the cuſtom and uſage of mer- 


chants, made his certain bill of exchange in writing, and 


directed it to the defendants, then at Bilboa in Spain, and 


thereby requeſted them az uſance to pay that his firſt bill of 


exchange in Spain to the order of John Evangeliſt Cleere and 


company, 4000 dollars in gold or filver, as to the exchange 
known to them that day value in account with the faid gen- 
 tlemen, as by advice, which bill the defendants accepted 


according to the uſage and cuſtom of merchants ; and the 
plaintiff in fact ſaith, that the wſance between London and 
Madrid time out of mind hath been at two months, and that 
the defendants did not pay to the ſaid John Evangeliſt Cleere 
and company, or order, the contents of the ſaid bill, but 


_ refuſed to pay the ſame, whereupon afterwards upon the 


21% September 1739, the ſaid John Evangeliſt Cleere (having 
made no order concerning the payment thereof) proteſted. 
the ſaid bill at Madrid, according to the cuſtom and uſage 
of merchants upon ſuch non-payment ; by reaſon whereof 
the plaintiff, according to the ufage and cuſtom of mer- 
chants, became liable to pay to the ſaid John Evangelift Clere 
the contents of the bill, together with the intereſt, exchange 
and re-exchange and damages, which fhould accrue from 
the delay of payment thereof, and being ſo liable, he the. 
ſaid plaintiff afterwards on the 1/7 of January 1739. paid to 
to the ſaid Fobn Evangeliſt Cleere the contents of the ſaid. 
bill, and alſo 367. 15 s. for the intereſt exchange and re- 
exchange, coſts and damages which did accrue from the 
delay, whereof the defendant afterwards on the 15½ , 
Ws 1739. had notice, by reaſon of the premiſſes, and 


by force of the uſage and cuſtom of merchants, the defendants 


became 
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became liable to pay the plaintiff the contents of the ſaid 
bill, and the ſaid ſum of 36 J. 156. and being ſo liable, 


promiſed payment when requeſted. 


My objection is, that . draavee who accepts a bill of ex- 


change, and afterwards refuſes to pay it to the payee, is 


not liable to the drawer, although it muſt be admitted he 


is liable to the drawee or his indorſee upon the acceptance 


thereof, and there is no ſuch cuſtom and uſage among mer- 
chants as is ſet out in this count, or if there be any ſuch 
cuſtom, it is unreaſonable and void; but if there be any ſuch 
cuſtom it lies upon the plaintiff to ſhew it, for I cannot find 
any ſuch in any book that I have read, and if ever there 
was ſuch a cuftom it muft have been taken notice of by 
ſome mercantile author or other. And I never knew an 
action by the drawer againſt the drawee of a bill, unleſs it 


came back to him again by being indorſed to him. See ; 


Fac. Abr. 614. 


Actions upon bills of exchange are grounded upon the 


cuſtom of merchants, for debt will not lie for the drawee 


againſt the acceptor of a bill, becauſe it depends upon a par- 


ticular cuſtom, and is not founded in contract. Hard. 485. 


Neither will an indebitatus afſumpfit lie thereupon. 1 Med. 


285, 286. Salk, 125. 8. P. 


Serjeant Poole of the ſame fide for the defendant: 1. 
There is no ſuch cuſtom ; if there is, they muſt ſhew it out of 


ſome book of authority, or the court will not intend there is 


any ſuch ; before the fatute of Q. Ann. for making notes of 
hand negotiable like bills of exchange, an action was brought 
upon a note indorſed, and in the declaration it was laid that 
the defendant, according to the cuſtom of merchants, was 
liable; and in arreſt of judgment it was moved that there 


was no ſuch cuſtom, and if ſo, there was no conſideration. 


for the promiſe. Holt Ch. J. held the declaration ill. and 
faid the court could not intend any ſuch cuſtom. And in 
the preſent cafe the demurrer does not confeſs any ſuch cuſ- 
tom as 1s laid, for there is no ſpecial cuſtom ſet forth. 

2. The cuſtom contended for would be unreaſonable if 
there was any ſuch, and therefore void; for, from the very 


nature of the tranſaction the drawer is the debtor, and by his 
draught acknowledges ſo much money is owing by him to 


the payee, and the defendants, the drawees, only come in, 
in aid of him; and it may be compared to this caſe, vis. 
A. owes B. 20 l. B. requires it of A. who tells him if you 


will go to C. he will undertake to pay it for me; B. goes to 


C. accordingly, who undertakes to pay it in two months; 


at the end of that time B. demands it of C. according to C.'s 


promiſe, 
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promiſe, when C. tells him that A. is now able to pay him, 
and ſo he goes to A. who pays him his own debt. Is there 


any reaſon in the world that A. ſhall come upon C. to be re- 
paid the 20 J. which was originally 4.'s own debt due from 
him to B. and C. was only to come in in aid of A. there is no 


difference between this and the caſe at bar; and if the 


drawee accepts a bill and pays it, it is prima facie evidence 
of a debt due to him from the drawer. Vid. Lucas's Rep. in 
Lord Macchesfield's Time. 8 | | 


Stracey, recorder of Landon, of the ſame fide with the de- 8 


fendant : It is not ſet forth in the declaration how much 


4000 dollars amount to in Engliſ money. There is another 
objection, and that is, that it appears upon this record that 
there is an iſue of nul tiel record joined, and nothing further 


has been done upon that iſſue, but only judgment has been 
given upon the iſſue joined upon the demurrer, and therefore 
there is a diſcontinuance, which is not aided by the flat. 4. 
& 5s Anne, 2 Ld. Ray. 1482, 2 N 


Another objection there is, which has not yet been men- 
tioned, and that is, that the bill of exchange is made payable 
to the order of John Evangeli/t Cleere, and it appears by the 

declaration that he never made any order upon the ſaid bill, 
ſo there was no reaſon for proteſting it. 2 Os 


Mr. Banks for the plaintiff : A bill returned proteſted for 
non-payment being once. ſatished by the drawer to the deli- 


verer, the drawer is difcharged, and fo is the acceptor as 
to him to whom the monies were paid ; but the acceptor by 
virtue of his acceptance makes himſelf debtor, according 


to the cuſtom of merchants, to the drawer. Molly de Jure 
Maritimo, lib. 2. ſec. 35. fo. 306. Edit. 6. 8 5 


Serjeant Draper for the plaintiff: When a merchant draus 
a bill, he thereby acknowledges himſelf to be indebted to 
bim to whom it is payable ; fo the drawee by accepting ſuch 

bill owns himſelf indebted to the drawer. If I draw a bill 
upon a man payable to myſelf, or order, and he accepts it, 
he thereby acknowledgeth that he owes me ſo much money 
as the bill is for, Salk. 130, and ſo was the caſe of Rawlin- 


ſon v. Stone lately, 1 Ld. Ray. 88. 
This is a contract between the drawer and acceptor, the 


meaning whereof is this, I deſire you to pay ſo much money 


to wy order, and that ſhall be your diſcharge ;” which, 


by under-writing the bill the drawee agrees to, and the 


money muſt be firſt demanded of the acceptor before the 
drawer be liable to the payee. 1 Salk. 127, 131. The ac. 


ceptor is liable to whatever indorſee the bill comes, 1 Lutay, 


885, Death v. Serwonters. If the drawee refuſes to accept 
a bill, it is nudum pactum between him and the drawer ; but 


if 
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2 Stra. 1152. 


if he does accept it, it hecoales a debt ex af contractu. 
The acceptance of a bill of exchange is a /ru/?, and if a man 


accepts a truſt, he is bound to perform. 1 F. 26. Cogge v. 


Bernard. Et wide Fuſtin. Inſt. lib. 3. lit. De obligationibus que 
quaſi e ex contractu naſcuntur, & tit. De geſtu negotiorum. Ibid. 


Mr. Norton for the plaintiff: After ſeveral arguments and 
judgment upon the demurrer, the defendant 15 too late, 


and cannot now move in arreſt of judgment. How. v. God- 


frey, Mich. 4 Geo, 2. There was a demurrer to a delaration, 


and judgment for the plaintiff, and it was ruled the defen- 


dant could not move in arreſt of judgment. The caſe in 


Id. Raym. does not warrant the objection that here is a diſ- 


_ continuance, but if there is, it is aided by the fat. H. 8. & 


4&5 Annz, It is objected that the declaration does not 
ſet forth how much 4000 dollars amount to in Engliſh money ; 
in anſwer to this the jury have afcertained the value by find- 
ing the damages in Engliſh money. 


The principal matter in this aſe, and upon which * 
whole muſt turn, is, whether here is not a good conſidera- 
tion for the promiſe laid in this count 3 and 1 agree, if there 
is not, the plaintiff cannot have judgment ; it is certain 
the defendant has accepted the bill, and as certain that 
he has not paid it, whereby, and by the cuſtom, c. the 


plaintiff has been obliged to. pay the bill with intereſt, 
exchange and charges of proteſting. The defendant has - 


not proteſted the bill as accepted by him for the honour of 
the drawer, and therefore according to the uſual practice of 
merchants it muſt be intended he accepted it, becauſe he 


had effects of the drawer in his hands. Vid. Mollay 299, the 


nature of an acceptance for the, honour. of the drawer. 2 Leb. 


ſigned to him were ſold, and held that it was a good accep- 
tance, and bound him when the goods were fold ; and Lee 
Ch. Juſtice, when he gave judgment in Sith v. Abbot, 


cited Salk. 129. Melloy 304. And if an acceptor do accept 


a bill generally when he has no effects of the drawer in his 
hands it is his own folly, becauſe he gr have wecepred 
it conditionally. 


A bill once accepted cannot be revcked by the party who 


accepted it, Molly 303. 6th Edit. the reaſon is, becauſe by 


the acceptance he confeſſed himſelf indebted to the drawer. 
Vid. Bac. Abr. 612. | 


It is objected that the acceptor 8 paid a bill may wh 


an action againſt the drawer for ſo much money paid to his 
uie ; this may be true if the balance of account is not on 
the drawer's fide, but the court will not intend that it was 


plaintiff in his hands. 


It 


N. 
1970 


695. Smith v. Abbot, Paſch. 14 Geo. 2. where the defendant 5 1 
accepted a bill of exchange to pay it when the goods con- 


proved to the jury that the defendant had Ferns of the 2 
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It is objected that the payee ne ver made any order upon 


27 the bill which is only payable to his order; in anſwer to 
Vo this, if the drawer has an intereſt in the acceptance, he can- 
— not be defeated of it either by the acceptor or payee; and 
d. if the payee had indorſed it be would have been liable to 


whomſoever the bill ſhould come. This is a judgment by 
default, and therefore the jury muſt find ſome damages, 
the defendant having, in effect, confeſſed the action, though 
the merits of this count ſhould be againſt us; and the court 


is only an inqueſt of office, and to inform the conſcience of 
counts in the declaration as are certainly good. 


Sir TBhmas Bootle for the defendant in reply: Formerly it 
was not uſual to move in arreſt of judgment, but the way 


times, if it appear upon the record that any count is bad, it 
may be taken advantage of by motion or writ of error. 
When judgment paſſes by default the defendant is out of 
court, and whoever then' comes to move 1n his behalf, comes 
as amicus curiæ to inform the court of any error which may 
be in their judgment, My objection is ſingly this, which 
has not been anſwered, that the law never allowed this to 
be a cuſlom; but is it ſaid the payee having paid the money, 


whereas the count is laid merely on the cuſfom of merchants ; 
the old way was to ſet out the cuſtom particularly and at 
large, but lately it has been laid generally, becauſe the 
law takes notice of the cuſom of merchants as part of the 
law of the land, the tenor of the bill is to pay it to the payee, 
and not to the drawer. _ | £4; 
Lee Ch. Juſtice : This count is laid upon the expreſs pro- 


_ miſe of the defendant. _ 
Boote. The promiſe is not neceſſary to be laid in an action 


contract but upon the cuſſom. Carth, it is laid that by 
reaſon of the premiſſes and the cuſtom the defendant became 
liable and promiſed. _ = | „„ 


Lee Ch. Juſtice : The count ſays that the defendant ac- 
cepted the bill, and became liable by the cuſtom, and being 
ſo liable neglected payment, and thereby the plaintiff was 
| obliged to pay it, and did pay it; by reaſon of which pre- 
miſſes and the cuſtom the defendant became liable, and fo 
Promiſed to pay the plaintiff ; this ſeems to me, as at pre- 


Bootle : 


in their diſcretion may award a new writ of inquiry, as it 


the court, and then damages may be taken upon ſuch other 


was to put in a plea in arreſt of judgment; but of latter 


raiſes a conſideration between the drawer and the acceptor, 


on a bill of exchange, becauſe the action is not founded in 


ſent adviſed, to be a good confideration to raiſe the promiſe. 


190 Hilary Term 21 Geo. 2. 1747. 


Bootle - If this matter be taken in the manner your Lord. 
ſhip ſeems to ſay it muſt, it muſt be upon contract, but all 
actions upon bills are founded on cuſfom. Indeed if the de- 
fendant had ſaid to the draxwer, I have not money by me at 
preſent, do you pay it to the payee, and I will pay you again; 
this would have been an expreſs contract, and a ſtrong con le- 
ration, being at the defendant's requeſt; but what I rely 
upon is, that the count and promiſe laid therein are founded 
upon cuſtom and not contract, and there being no ſuch cuſtom 
among merchants, it is bad. „„ 


Serjeant Poole in reply: Where there is a demurrer to a 
declaration upon one count and judgment is giving therein, 
you cannot (: admit) in that caſe move in arreſt of judg- 
ment, becauſe the matter has been conſidered before; but 
where there is a demurrer to the declaration upon ſeveral 
counts, if any one of the counts 1s good the plaintiff ſhall 
have interlocutory judgment; yet nevertheleſs if upon ex- 
ecuting a writ of inquiry he takes damages generally upon 
all the counts, and one is bad, the defendant may move in 
arreft of judgment. | | | 1 | 


The giſt of this action is the cuſtom of merchants, and 
there is nothing diſcloſed in the declaration that the accepror 
requeſted the drawer. to pay the payee; by rea ſon of the 
premiſſes, &c, The word premiſſes relates only to the matter 
of fact, and the cuſtom is auhat is relied upon in the count. 
What is ſaid in Molloy 305, is a mere dictum of the author, 
for there never was caſe like this. . 
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Upon executing the writ of inquiry the only evidence laid 
before your Lordſhip was the Bill and the acceptance, and 
that the plaintiff had paid the payee the money and charges, 
there was no evidence that the defendant had any effects of 
the plaintiff in his hands, F e 
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The whole court ſeemed to be of opinion for the plain- 
tiff; and after time taken to confider over-ruled all the ex 
ceptions taken by the defendant; they ſaid the acceptor had 
made himſelf liable to the draxwer as well as to the payee, 
and to every indorſee to whom the payee ſhould transfer the 

bill, and that a bill payable to the order of 4, is the ſame 
as if it were 10 A. or order; and as to the diſcontinuance, 
that was helped by /iat. 4 & 5 Ann. and judgment was after- 
wards given for the pla:ntiff, and upon a writ of error was 
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CTION upon a policy of inſurance againſt the underavri- A ſhip infured 
2 ter, upon the Salamander privateer (of which the plain- for a — e 
tiff was a part-owner) from the Downs to any port or place ee, 1 
where ſhe ſhould ſail for three months from the 21/7 of De- i, taken by 
cember 1744. the premium was four guineas per cent. per month, the enemy 
| intereſt or no intereſt, free from average, and without bene- within that 
fit of ſalvage ; the inſurance 1s againſt ſuch perils as are uſu- — but be- 
ally mentioned in policies, but with a clauſe at the end, „„ 
that in caſe the ſhip is not heard of in twelve months, then præſidis ho- 
the money inſured ſhall be paid by the _—_ z the breach gis, is retaken 
aſſigned is, that this ſhip the Salamander was taken by a by an Engliſh, 
French ſhip of war within the three months, and was wholly 2 2 1s 
loſt, whereby ſhe could not proſecute her voyage or cruiſe. fp; this ie 
The defendant pleaded non aſſumpſit, and upon the trial at a total loſs to 
Guildhall the jury gave a ſpecial verdict; which firſt finds the inſured. 
the policy in bæc werba, and then that the ſhip fer out upon | 
her cruiſe the 21/7 of December 1744, the time of making the 
inſurance, and cruiſed until the time ſhe was taken ; that 
the was an Engliſh privateer duly commiſſioned, the number 
of men ſhe had, and what guns ſhe had at the time of the 
capture, and that within the three months, to wit, the 24 
of February 1744, ſhe met a French ſhip in the Bay of Biſcay, 
that in an engagement with her the Salamander was taken, 
that 117 of her men were taken out of her and carried into 
France, and her guns taken out, and that the Salamander 
thus taken remained in the poſſeſſion of the enemy from 
4 o'clock in the afternoon of the 2d of February until 5 o'clock 
in the afternoon of the 5 of February; that before ſhe 
was carried into any port ſhe was retaken by an Engliſb pri- 
vateer, the Vulture captain Hunter, and by him kept upon 
the high ſeas for eight days without failing, and at ibe end 
of vinke days the Vulture took a French prize, and together 
with her and the Salamander endeavoured to come into fome 
Engliſb port, but the wind not permitting he carried them 
into Liſbon ; that the Salamander remains there in the poſſeſ- 
ſion of the maſter of the Yulture for the benefit of thoſe to 
whom ſhe belongs ; that the plaintiff is intereſted exceeding 
the ſum inſured ; that the ſhip was prevented from finiſhirg 
her three months cruiſe by the capture, but that ſhe was 
a living ſhip at the end of three months; that Liſbon is a 
neutral port; that the maſter of the Yulture commenced 
a ſuit in the court of Admiralty at Gibraltar againſt the Sala- 
mander, and ſentence there was given the 29th of April 1745. 
and a decree was made that ſhe ſhould be reſtored to the 
owners on payment of one third part of ſalvage, which jen- 
_ tence ſtill remains unreverſed, and the verdict concludes ja 
the uſual form, This ſpecial verdit was twice argued ar 
15 FFV He the 
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Iilary Term 21 Geo. 2. 144). 
| DD Al the bar by Mr. Erſtine and Mr. Hume Campbell for the plain- 
tiff, and Mr. Comyns and Mr. Henley for the defendant, and 


after time taken to conſider, the judgment of the whole 
court was delivered by h 2 | 


Lord Ch. Juſtice Lee The queſtion in this caſe is, Whe- 
ther the capture of this ſhip, which was never carried infra 
prefidia hoſtis before ſhe was retaken, and upon the matter 
as found by the verdiQ, ſhall be conſidered as a total loſs, 
ſo as to intitle the inſured to recover the whole ſum inſured, 
And although by the civil law perhaps it may not be ad- 
judged a total loſs, yet the rules of that laau are not to govern 

us, but we muſt give our judgment according to the com- 
mon law of England, and upon this agreement between the 
parties, whole intention appears, and muſt guide us. By 
the civil law there muſt be a total loſs to intitle the aſſured to 
| recover, but the policy in this caſe extends to captures or other 
| 7 accidents. The caſe of Depiba and Ludbw, Trin. 5 Geo. x. C. 
B. before Lord King, is almoſt a caſe in point, and in that 
caſe he ſaid he was bound to determine according to the 
common law and the meaning of the parties. The meaning 
of the parties here is plain, the inſured paid his premium in 
conſideration of the inſurer's undertaking that the Salaman- 
der ſhould cruiſe ſafely during three months; the jury has 
found ſhe has been diſabled from proſecuting her cruiſe for 
1 the three months: We are all of opinion for the plaintiff 
1 upon the breach aſſigned, and that zhis is not an average oſs, 
| | but a total boſs to the inſurer; and the opinion in Depiba and 
| | Ludlow, Comyns 360, warrants us in ſaying this; the inſu- 
1 | rance is to be underſtood for the woyage for three months, and 
wn in common ſenſe it canbot be otherwiſe; ſo whenever the 
* Gere, Whe- voyage is broken or interrupted it is at an end. Safety dur- 
ther ſince this ing the three months is what is meant, but it appears the ſhip 
caſe there has Was taken and detained within that time, and that the plain- 
not been a tiff was hindred in his cruiſe ; and is, by our law is a total 
determination Jo/5 to the plaintiff. T have avoided ſaying any thing whe- 
chat this was ther this was a prize or not, as being never carried inf1 
only an aver- 3 : | ; he ni Ko | 
age loſs, prefidic hoſtis, becauſe we are all of opinion this is a total 
: | loſs. Judgment for the plaintiff. POE GY 
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Lampley & aÞ and Thomas & al. B. R. 


Phas at Weſtminſter before the King himſelf of the term of Saint 


Michael in the fixteenth year of the Reign of King George the 
ſecond of Great Britain, &c. Roll. | 


Glamorganſhire. D E it remembered, that on Saturday next Breve Domiai 
W after three weeks from the day of Saint Regis non 


King at Weſtminſter come Lexis Lampley and Mary Thomas by 
Andrew Smith their attorney, and bring in the court of our 
ſaid Lord the King now here their certain bill againſt Wil- 


liam Thomas, (and others) being in cuſtody of the marſhal 


of the Marſhalſea of our ſovereign Lord the King, before the 


King himſelf, of a plea of treſpaſs; and there are pledges 


of the proſecution, to wit, John Doe, and Richard Roe, 


which ſaid bill follows in theſe words, (to wit) Glamorgan- 


ſhire, to wit, Leawis Lampley and Mary Thomas complain of 
William Thomas (and others) being in the cuſtody of the mar- 
ſhal of the Mar/bal/ea before the King himſelf, of a plea of 


treſpaſs, for that the ſaid W. T. (and others) on the 22d day 
of October in the years of our Lord 1742, with force and 


arms took and carried away the cattle, to wit, two oxen, 
three cows and one calf, of the ſaid L. L. and M. T. of the 
price of thirty pounds, and then found at Reynoldfon in the 


county aforeſaid, and converted and diſpoſed thereof to their 
own uſe, and ſeiſed, took and carried away the goods and 
chattels, to wit, 20 cart loads of wheat in the ftraw, forty 
cart loads of barley in the ſtraw, 50 cart loads of oats in 


the ſtraw, and 400 bundles or truſſes of reed of the ſaid 
L. L. and M. T. to the value of forty pounds, then and there 
found, and converted and diſpoſed thereof to their own uſe, 


and then and there did other wrongs to the faid L. L. and 


M. T. againſt the peace of our Lord the now King, and to 


7 


the damage of the ſaid L. L. and M. T. of 501. and there- 


fore they bring their ſuit, c. 


| Michael in this ſame term, before our ſovereign Lord the currit in 


allia. 


And the faid V. T. (and others) in their proper perſons Plea to the 


come and defend the force and injury, and ſay that the ſaid 
county of Glamorgan is one of the twelve counties within the 


Ld 


juriſdiction of 
the King's 
Bench in 


principality or dominion of Wales, within which county Wales. 


there are and time out of mind have been juſtices, and that 


all and fingular pleas and actions, as well real as perſonal 


ariſing within the ſame county are, and at the time of exhi- 


; biting the ſaid bill of the ſaid L. L. and M. T. were, and 
for time immemorial have been, and of right ought to be 
pleaded and pleadable within the ſaid county of Glamorgan 


before the juſtices there for the time being, and not here in 
the court of our ſaid Lord the King before the King himſelf, 


and that they the faid W. J. and (others) at the time of 
Ls oe _ exhibiting. 
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Demurrer. 


Joinder in de- 


murrer. 


* Rider, 


exhibiting the ſaid bill of the ſaid L. L. and M. T, and be- 
fore were, and from thenceforth hitherto have been reſident 
and commorant in the ſame county, that is to tay, at Ry- 
noldſon aforeſaid in the ſaid county; and this they are ready 
to verify, as the court here, Wc. wherefore ſince the cauſe 
of action aforeſaid aroſe in the ſaid county of Glamorgan. 
within the principality or dominion of Wales, the aforeſaid 
I. T. (and others) pray judgment in the court of our Lord 
the King here will or ought to have farther conuſance of the 
plea aforeſaid. | 1 BD 
And the ſaid L. L. and M. T. ſay, that notwithſtanding 
any thing above pleaded by the ſaid V. T. (and others) the 


court here ought to have further conuſance of the plea afore- 
ſaid, becauſe they ſay the ſaid plea, and the matter therein 


contained, are not ſufficient in law to ouſt the court here 


from having or taking further conuſance of the aforeſaid 


plea, and that the ſaid IL. L. and M. T. have no occaſion, 
nor are they bound by the law of the realm ro anſwer the 
ſaid plea in manner and form as the ſame is above pleaded ; 


and this they are ready to verify; wherefore they pray judg- 


ment, and that this court will have and take further conu- 


ance of the ſaid plea, and that the faid V. T. (and others) 
may anſwer over to the bill of the ſaid L. L. and M. T. 


And the ſaid /. T. (and others) ſay that the ſaid plea, | 


and the matter therein contained, are ſufficient in law to 


ouſt this court here from having or taking further conuſance 


of the aforeſaid plea, which ſaid plea, and the matter 


therein contained, they are ready to verify and prove, as to 
the court here ſhall ſeem meet: and becauſe the ſaid L. I. 
and M. T. have not anſwered the ſaid plea, nor have hitherto 
in any manner denied the ſame, they the ſaid I. T. (and 
others) as before pray judgment if the court of our ſaid 


Lord the King now here will or ought to have further conu- 


ſance of the plea aforeſaid ; but becauſe the court of our 
ſaid Lord the King is not yet adviſed, &c. | | 


This caſe was argued three times, the firſt clave by Mr. 


Hume Campbel for the plaintiffs, and ſerjeant Bootle for the 
defendants, in Hilary term 17 Geo. 2. the ſecond time by Mr. 


Ewans for the plaintiff, and * The Attorney General for the 1 
defendants, in Mic, term 18 Geo. 2. and the third time by 


Sir John Strange for the plaintiffs, and Mr. Gundry for the 


| defendants in Eafter term 19 Geo. 2. when it ſtood for the 


judgment of the court; but ſome of the parties dying the 


ſuit abated, ſo another action was brought by Jones againſt 


Jones, in which there were exactly the ſame pleadings as in 


the caſe of Lampley v. Thomas, which was argued by Mr. 


Philips for the plaintiff, and Mr. Charles Pratt for the defen- 
dant, fo that this great queſtion, whether the couft of 
King's Bench have furiſdiction to ſend a /atitat into Wales, 


8 


. 
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1 | has been four times moſt learnedly argued at the bar by gen- 


tlemen of the greateſt learning and experience. 


Mr. Hume Campbell for the plaintiff: The plea is bad in 
form and ſublance, for wherever a plea goes to the juriſdic- 
tion of this court, it muſt give juriſdiction to ſome other; but 


there is no ſuch court in exiſtence as is ſet forth in the plea, 


iſt Argument. 


which is, that there have been juſtices time out of mind 


before whom all pleas ariſing in the county of G. have been 
pleaded time out of mind, and not in this court; the court 
in Wales muſt mean the Great Seſſions, which it it well known 
is not a court by preſcription, 27 H. 8. c. 6. ſec 10. Ard all 


the judges of England were of opinion that the Judges of 


the Grand Se ſſiuns muſt be appointed by the King's letters 
patent, 4 Inſt. 239, 240. Another miſtake there is in the 
plea, which alledges that the defendants are reſident in the 
county of E. which is in effect denying that they are in cuſ- 
tody of the marſhal, which this court never allows to be put 


in iſſue, 


be great queſtion is, whether by the ſtatutes of 12 Ed. 1. 
of Malliæ, and the 27 H. 8. c. 26, which unite Wales to this 


kingdom, and ere the court of Grand Seſſions, have given 
that court a Juriſdidion exc lu five of this court. TS: 


There cannot be a doubt but this high court held Before the 


King himſelf, has a general juriſdidion over the kingdom of 


England, and if an act of parliament ſhould annex or unite 


any other country to Englund, the King's Bench here would 
have juriſdiction over it if there were not theſe words in the 


ſtatute to exclude it; and in the ſtatute of union of Scotland 
to England, it is declared that no alteration ſhall be made in 


the laws of Scotland which concern private right; but in 
the ſtatutes which unite Wales to England, there is not a word 


to exclude the juriſdiction of this court; and to ſhew the le- 
giſlature thought this court had ſuch juriſdiction, ſee the 


ſtatute 4 & 5 V. & M. for impowering this court to appoint 


commiſſioners for taking ſpecial bails. 1 Ed. 6. c. io, where 2 


the under-ſheriffs of Wales are required to attend this court, 
and the 18 Eliz. for appointing juſtices of aſſiſe ir Wales. 


The courts of Chancery and Excheguer exerciſe [en Plowden 199. 


in Wales, as having original juriſdiction; and for u 


at reaſon þ, Stradling 


this court, wherein the King himſelf is ſuppoſed to be perſonally v. Morgan, 


preſent, ſhould be excluded, I, cannot conceive, ſince there 


is no law that I know of which excludes it. 


Bootle Serj eant for the defendant : The plea is good both in 
form and ſubſtance ; it alledges there have been juſtices in 


Glamorganſhire who have time out of mind taken, and now 


do take conuſance of all pleas _— within zhat county; this 
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T. Raym. 
206. 

3 Keb. 401. 
2 Mod. 10. 
2 Bulſ. 156. 
Het. 18. 


Cro. Jac. 484. 
Plowd. 127. b. 


* The re- 
| por ter. ö 


is a matter of fact, and an iſive might have been taken 
upon it, but by the demurrer it is confeſſed to be true; and 
tie reaſon for alledging that the defendants are reſident in 
Wales is, becauſe if they were not, perhaps they might 
be ſubje& to the j uriſdidtion of this court; it is ſaid, how can 


they be reſident in Wales, when by the record it appears they 


are in cuſtody of the marſhal ? but this is a fiction, and they 
cannot be ſuppoſed to be in his cuſtody, but upon this turther 
ſuppoſition that a latitat can run intc Wales to take them, and 
that is the great queſtion now before the court. And in 
1 Salk. 1, 2. although a men may be in cuftod Man, Oc. 
one may claim conuſans. 5 Mod. 3 10. S. T7. | 
As to the ſubſtance of the plea, I ſhall not contend but 


that the King's commiſſion, and certain of his'mandatory writs, 


and all judicial proceſs may iſſue into Wales, but a latitat or 


other meſnc proceſs cannot go out of this court into that mi- 
nion or principality. „ | 

| Before the ſtat. 12 Ed. 1. of Rutland, called the ſtatue. 
Walie, Wales was a dominion of itſelf, governed by its own 
laws, and not ſubjeQ to the laws of England with reipe to 


the laws touching private right or property between one 


Welch ſubject and another; indeed. when any diſpute aroſe 
between the Prince and the Lords Marchers, or the Biſhops, 


in ſuch caſe they applied to the King's great courts here, 


which determined the matter between them, becauſe the 


Prince of Wales held his dominion (as a feudatory) of the Kings 


of England; there is à remarkable caſe in Fitzherbert's Abr. 
tit. Aſſxe, 18 Ed. 2 cited in Vaughan 403, and which is not in 
the printed year books, though he ſays there are ſome MSS, 
copies extant of EA., 2, (one of which I *® have) which, by 
the hand writing appears to be of that age, the caſe at full 


length is thus (as J have tranſlated it wer atim.) | 


; John Le Moigne ſued to reverſe a record of an aſſiae of novel 
diſſeiſin. which paſſed between Alice of C. and himſelf, and 


the caſe was, that Alice brought an affize againſt John and 
againſt other perſors, and the writ ot novel differfin was 


brought to the ſheriff of Glouceſter ſhire, of her freebold in 
Goxrers, and made her plaint of two commots which intirely 
comprehend all the land of Goæbers, and the affize paſſed 
before Sir John Bours and his companions, juſt:ces aſſigned 


to take the aſſizes in the Marches of Wales &c, Baſſet aſſigned 
the errors in this form: The writ of affize was directed to 


the ſheriff of Glouceſterſhire, who is one of the ſheriffs of 
England, and the tenements put in view were in Wales which 
is another land, ſo that the writ ſhall not go, either of right, 
or by law, to the ſheriff of one /and, of tenements in another 
land; and foraſmuch as the juſtices have taken the affize by 


1 


5 Hilary Term 21 Geo. 2. 174). - ons 


rr 


Iich aurit which was directed contrary to the law, they have 
erred ; and alſo the land of Go wers, is out of the power of 
the ſheriff of Glouceſterſhire, and the ſheriff could not at all 
ſerve the writ upon the tenements out of his power; and for- 
aſmuch as the juſtices, c. (as above) they have erred. And 
alſo, by the ſtatute, affizes iheil be taken in the county where 
the land lies; but Gowers is in a9 county, and for that they 
have taken the aſſize in no county at all, infomuch they have 
erred, Ec. And alfo the wii: was brought of her freebold in 
Coabers, whereas every writ ſhall be brought de libero tene- 
ments ſuo in a vill or hamlet, but Gowers, is neither vill nor 
hamlet, but it is one whole country or territory; and there- 
fore ſhe ought to have brought her writ de libero tenemento 
in the wills, and have named all the wills of the country in 
ewhich it lies, and for this the writ is bad; and foraſ- 
much as they have taken the aſſize, Cc. (as above). ; | 
* Scroop : As to the firſt point, where you ſay that the * Chief Juſtice 


* 


writ ſhall not be directed to the ſheriff of one land, of tene- of the King's 
ments in another, and that this was ſuch a writ, Cc. and Bench. 
that the tenements whereof the aſſige paſſed were out of the 
power of the ſheriff of Gloucefferſbire Ic. and that the tene- 
ments put in Liew, and of which the affize paſſed, were not 
in the county; as to this I anſwer unto you, that Gorvers is 
one Barony of the Marches of Wales, and we tell you that every 
Baron of the Marches hath his chancery and his own. 2writs 
within his own barony, ſo that when one of his tenants bath 
done wrong to another, he ſhall do to him right; but when 
the baran himſelf is ouſted intirely of his Barony, he cannot 
bave remedy by his oqun writ for he is ouſted of all, and 
therefore it was ordained in the parliament that when a Baron 
of the Marcbes is hunſelf ouſted wrongtully of his Barony he 
ought to reſort to his Sovereign Lord, that is to the King, to 
Purchaſe remedy, and ſhall have a writ in the chancery of 
the King, and that vrit ſhall go to the ſheriff of the next 
county in this land, and he ſhall ſerve the writ, becauſe that 
the Barons of the Marches are not within counties, therefore 
as to this, that the ſheriff of Glouce/ler ſhire ſerved the. writ, 
it was becauſe he was the next ſheriff ts the land, avherefore as 
to this proceſs, there has been no error. And as to that which 
you ſay, that the evrit was not brought in the v or hamlet, 
this challenge laid when the parties pleaded in court to this 
writ, but the parties have taken the qurit as gad, and the 
Juſtices. have not erred, for as you have not challenged the wwrit, 
it ſhall, in this caſe, be now taken to be good; and becauſe 
there is no error at all in the record, where you have aſſigned, 
we affirm the judgment, and you Alice may ſue execution of 
the land, and Marſhal ! do you take cuſtedy of Jabn for the 
; damages, f 1 71. Ai. % 
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5 Eliz. c. 23. 


es 


not write to the biſhops in Wales. Vaugh. 409. 


There are ſeveral fatutes that give particular powers to 


this court which it exerciſes into Wales, but none that give it 


power to ſend meſne proceſs there, between ſubject and ſubject; 


and there is no inſtance where it was ever determined that 
this court ſent a latitat into Wales, nor has ever any /atitat 
gone there till within three or four years laſt. 5 


Lee Chief Juſtice : I hope thoſe gentlemen who are to 
argue this caſe the next time againſt the juriſdiction of this 
court into Wales, will let us know upon what foundation it 
is, that any other court in Weſtminſier-hall can exerciſe a 
juriſdiction by ſending meſne proceſs into Wales, and why this 
court cannot, which will guide me very much in the judg- 


ment I am to give. 


Serjeant Bootle The court of Exchequer ſays, that the 


debtor of the King is conſidered as in the King's Place, and 


ſo privileged to ſue in which court the King pleaſes, which 


2d Argument, 


has uſually been in the Exchequer. Here ends the ſubſtance 


The ad argument, Mr. Evans for the plaintiff : What 


the original ſtate of Wales was before the flat. 12 Ed. 1 of 


Snaudon or Ruthein is very much doubted ; ſome ſay it be- 
longed to England before that time, others ſay it was quite 
independent upon it; I am to contend that it was originally 
part of England, and belonged to it, which is a little hard 
for me to do, who am a Welchman ; the evidences to prove 
this, are the declarations of the Kings and Parliament of Eng- 


land. 12 Ed. 1. 27 Hen. 8. and Dodderidge in his treatiſe of 


Wales ſuys, it was ſeparated or divided from England by 


ſome of the Saxon Kings ;” if this be true, it follows that 


all the King of England's high courts had juriſdidion in Wales 
originally. CFF „„ 

The Princes of Wales were amenable to the Parliament of 
England; the Parliament could have no power to ſummon 
any one to Parliament who was not a ſubject of England; 


from hence it is plain Wales was a part of England. 


Wales may be conſidered in the nature of che counties 


palatine, and it never was diſputed but they are part of Eng- 


land; and if a judgment be given in any court at Weſtminſter, 
the ſubject has a right to have execution out of that court 
EE pogo TY, into 
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into the counties palatine ; and the reaſon given why theſe 
courts have juriſdidion for meſne proceſs into the counties pa- 
latine, is becauſe the King's courts here had ſuch a juriſdic- 
tion antecedent to their being counties palatine, and there is 
now no doubt but zhis court can iſſue an execution into Wales. 


That Wales was part or holden of England, the caſe of 
David, brother to Prince Fluellin, piainly ſhews, for if it 
was not, David could not by the law of nations have been 
hanged for a traitor ; and Ed. 1. is ſaid to have ſuppreſſed 
the rebellion there, not to have conquered Wales. 4 Inft. 239. 


Suppoſing I have proved that this court had original 4 8 
diction, the acts of Parliament relating to Wales, and for 
erecting courts there, having no negative words in them as 4 
to the King's great courts, have not excluded them; the whole 
intent of thote /tatutes ſeems to be only to bring all the peo- 

ple of England and Wales under one law, and that thoſe who 
were poor might obtain juſtice near home, was the reaſon 
for erecting the court of Grand Sefffons, 


In the fatute 34 & 35 H. 8. cap. 26. ſec. 115. there is this 
clauſe, which puts this matter out of doubt: Item, That 
all proceſs for weighty and urgent cauſes ſhall be made and 
directed into Wales by the ſpecial commandment of the Chan- 

cellur of England, or any of the King's Council in England, as 
heretofore hath been uſed ; any thing in this act to the contrary 
notwithſtanding ;” this ſhew it was the intent of the legiſla- 

ture to give juriſdiction to the Grand Seſſions for leſs cauſes, 
and to leave the people if they pleaſed to come here upon 

weighty cauſes, as they had heretofore done ; it ſeems plain to 

me that theſe courts at Weſtminſter have exerciſed juri/difion 

in Wales before this latute, e . 


The St. 29 Car. 2. c. 5. gives power to the judges of the 
courts here to grant commi ſſions to perſons to take affidavits in 
Wales, and the 4 & 5 V. & M. the like as to ſpecial bails ; 
what can be the uſe of Commi ſſions to take bails if meſne pro- 
ceſs and original proceſs will not run-into Wales, it muſt be 
the ſeiile 6f the parliament that ſuch proceſs went there. 


All the courts of Weftminſfter-hall exerciſe their authority by 

a power they have had time out of mind; as to the exerciſe 
of juriſelickion into Males, I do admit it as a little in the dark 
before the time of Hen. 8. I can find no inſtances of proceſs 
into Wales in the time of the Princes thereof, except that 
of David Fluellin, there were certainly defects in the 7uri/- 
dictions of the Lords of the Marches of Wales, that there were 
not in the Principality; for if a queſtion aroſe between two 
Lords of the Marches of Wales touching the boundaries * 


K 
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queſt. 


lands or territories, ſuch queſtion was uſually determined in 


the King's courts here, and in navy caſes of Dower, where 
the loyalty of marriage is to be certified by the Biſhop, both 
in the Marches and in the Principality theſe courts here have 


* 


entertained juriſdiction. 


All the courts in Weftminfter-hall are upon an equal foot 


with regard to the fatutes relating to Wales, but it is ſaid 


ſubpœnas and quo minus's ſent there out of the Exchequer are 

prerogative writs, and are granted to the plaintiff as being 
the King's debtor ; every body knows that is a mere fiction, 
as much as in cuffo-lia mar” c. is, the court of Chancery here 

alſo exerciſes juri/difion into Wales, and yet there is alſo a 
court of equity in Wales who have a concurrent juri/didion 
there; there have been inſtances of latitats ſent there out of 
this court, and no doubt but mandatory writs may go there 
from hence; and it ſeems admitted on all ſides, that judi- 
cial ⁊urits will run into Wales. Ireland is no part of England, 
nor ever was, but became annexed to the crown by con- 


A tertenant of lands in Wales, who is bound by a judgment 


in this court, is liable to be ſerved with a ſcire facias, and 


at the ſame time it is ſaid he is not liable to be ſerved 
with a /atitat of this court; this ſeems very ſtrange, and 1 
deſire My. Attorney General will account for it. A judgment 
here, ſhall, and may lawfuily be executed in Wales, why? 
becauſe it attaches and binds lands and goods in Wales, and 


therefore Wales muſt be within the Juriſdiction of this court. 


Mr. Attorney General fer the defendant : As to the objec- 
tion to the plea made upon the former argument, I ſhall only 
ſay that whether chere are juſtices, and courcs in Wales, to 
adminiſter juflice, is a matter of law, and that this court 
muſt lake notice there are courts of juſtice in Wales, they 


being taken notice of in many public ſtatutes; zand there- 


fore the plaintiff might have had jullice here, if he had 
T ES res "+. 


This action is brought for the ſake of trying this great 


queſtion, whether the ſubjects of Wales may be drawn hither 


at a great expence, and the officers of this court who have 


frecholds in their offices be enriched, if they "a prevail. 
I will ven- 


There are bounds to the juriſdidion of this court, 
ture to fay. W 1 


| Lee Chief Juſtice: The law is the true boundary of this 


and all other courts. 


Attorney General : It appears, upon the face of this re- 


cord, that the cauſe of the action ariſes within a county in 


| Wates, 85 


Fo MS: A 9. . AS 


"TH Te = 


ales, and that the venue is laid there; that the defendant, 


at the time of the commencement of the aQion, was an 
inhabitant in Wales; and therefore juſtice might certainly 


have been adminiſtered in the court of Wales, fo there can 
be no defect of juſtice, ſuppoſing this court ſhall be of opi- 
nion that this is an improper action to be brought here. 


5 Anciently, before the ſtatute of Rutland, Wales was go- | 


verned by its own princes and Jaws with reſpect to private 


property as between ſubject and ſubjed, but, in all probabi- 

lity, was held jure feodali, as many of the Princes of Ger- 
many now hold their dominions ; as Ireland, the Ie of Man, 
Guernſey, and FJerſey are now held of the crown of England; 


becauſe Wales was ſubjeRt anciently to the fate-powwer, and 


. flate-writs ; and there is a great difference between the 


Princes and great men of Wales, being ſummoned to the Eng- 
liſh parliament, and being cited to appear in this court. It 


does not appear by any book of authority or record that this 


court before the flatutes of Wales had any juriſdidion to ſend 


original proceſs into Wales ; and fo I may fairly conclude it 


had none, and if it had none, it cannot be ouſted of any. 


But ſuppoſing this court anciently had original j uriſdiction 


in Wales, yet by the ſtatutes made touching it, although 
there are no expreſs negative words, yet it appears to be the 

plain intent of the legiſlature when they erected the grand 
ſeſſions, and ſettled the proceſs thereof, to exclude this court, 


from ſeveral parts of the ature; the ſame is alſo appa- 


rent from the maxim of breve domini regis non currat in Wal- 


liam, from the law-books, and the uſage of this court. The 
court of King's Bench has a particular juriſdidion given to it 


by the very ſame fat. which erects and directs the court of 24 & 35 H. 8. 


ales. 


5 The court of Common Pleas has not any original juriſdiftion 


into Wales neither in real or perſonal actions, nor ever exer- 
Ciſed any, and if it has none, this court cannot have any; 


there never was any fine or recovery in the C. B. of lands in 


Hales, nor would any conveyarcer pals ſuch a title; there 


is no cur ſitor to make out an original writ either in this court 
or the C. B. „ Wk Cote gs. ; 
gut it is objected the court of Exchequer ſends ſubpæœnas 
and quo minus's into Wales, and when the capſe is at 
iſſue, ſends it by mittimus to be tried in the next adjacent. 
county; I muſt confeſs I do not know by what rule of law 
this is done. But in his court, this is quite a new attempt, 
and it is moſt ſtrange if here had been an original Juriſdifion 


that it never has been exerciſed, and therefore | may ſay as 


it never exerciſed any juriſdifion, it cannot now do it, like 
what was ſaid upon the ature of Mereton upon the diſparage- 


ment 
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3d Argument. 


ment of the heir by mamas e, that no action could de 


brought for his, upon the Hatute, inſomuch as it was never 
ſeen or heard that any action was brought upon the flatute. 
Lit. ſec. 108. for if ſuch action would have laid, no doubt it 
would ſome time or other ha ve been brought. 


The practice of one court in the hall is not to be 3 
by that of another, there is nothing more certain than that 
they have different furiſdictions, and each by preſcription, and 
have alſo different rules of practice, and the practice of a court 
is always ſaid by the judges to be the /aqw of the land; and 
the court of Exchequer, as appears by multitudes of prece- 
dents for many many years, have exerciſed a furiſdiction, by 


ſending their firft proceſs into Wales without any interruption 


whatever, and this particular practice of that court is part 


of the law of the land. 


But whether the court of Exchequer has ſuch Guriſtlction or 
not, is all one to his court, the law of one court may not be 
the law of another court ; the Exchequer takes conuſance of 
the King's revenue, this court, of pleas of the crown, and the 


Common Pleas of all actions real and . between ſubject 


and ſubjed. 
| The court ſeemed ſtill inclined to carry the latitat into 


Wales, but ordered a further argument. 


Sir John Strange for the plaintiff: I ſhall take no notice of 
the objections to the pleadin s, but go directly to the main 
queſtion, which is, whether his court can ſend a writ of /ati- 


lat into Wales, which, if I make out that they can, the 


plaintiff will be intitled to a reſpondeas ouſter. 


If I can ſhew that his court ever had a power to ſend a 
latitat into Wales, it will lie upon the other ſide to ſhew that 
power has been taken away. 


1/7, J ſhall conſider how Wales ſtood before the time of 28 


Ed. 1. from whence I ſhall infer that this court had 8818 
uriſdickion. 


2dly, I ſhall prove that the flat. 2 8. 3 the 8 of 
their courts upon the place, only gave them a concurrent Jurife 


| diction with this court in Wales. 


3dly, I ſhall maintain the juri/difion of this court be ſeve- 
ral recognitions of authority, and ſhall ſhew that the court 
of Exchequer ſtands upon the ſame footing with this court, and 


4thly, I ſhall take notice of ſuch arguments as wave before 
been offered for the defendant. 


As to the 1ſt of theſe; England and Wales were anciently | 
one kingdom and nation, governed by the ſame laws and reli- 
gion, and uſed the ſame language. 2 Med. 11. Hale's Hiſt. 


Com. Law. 219. St. of Wales 12 Ed. 1. Wales was holden of the 
| crown 


CES get ĩͤ dn 


inhabitants were ſo far from London, and 34 & 35 H. 8. c. 


_ Chancellor and King's Council mean the judges. 43 Afﬀize _ 
35. The whole of this 24 head may be reduced to this, that 
either this court had original juriſdition and the ſtatutes have 
not taken it away, becauſe there are no excluſive negative 
words, or if it had not original juriſdidtion ; the ſtat. 34 & 35 
A. 8. c. 26. ſed. 115. has given it a concurrent juriſdiftion. 


1 2 The recognitions of the legiſlature, 29 Car. 2. c. 5. Salk. 461. | 
485 
by St. 43 Eliz. The Welch counties are contributory to the 


parcel of the realm of England, and a ne exeat Regno will not Rep. Calvin, 
lie to hinder a man's going into Mules. | # 


defendant being in cuſtodia Mar*. It is ſaid the Kings Bench 


as in the Exchequer, and if there has been ſuch an ge in 


Judge Athins, 2 Med. 12. and cannot mean that 0 4writ at 4 Inſt. 331. 


admittted on all hands. 


du ſtatute to Weſiminſier-hall as to the county of Monmouth. 
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crown of England, Dodder. 3. When Wales rebelled, they 


were always treated as Rebels and traitors, and not as ene- 


mies. 4 Inſt. 239. and being forfeited by the zreaſon of its 


Prince became intirely in the crown of England and the ſtat. Salk 417. 
27 H. 8. c. 26. in the preamble, declares it be a member of Piowd. 118, 


the crown, and it may not be improperly ſaid to be in its re- 
milter, from hence it may be inferred this court had original 


juriſaliction in Wales. 


 2dly, The eſtabliſhing courts in Wales gave them a con- 
current juriſdiftion with 2 court, Which they had not before, 
as appears from the flat. 12 E. 1. 27 H. 8. c. 16. 9. and 
the reaſon given for erecting thoſe courts is, becauſe the 


26. gives them power to hold pleas in as ample manner as 
the courts here, but it is obſervable that the courts of Wales have 
not a concurrent juriſdiction with this court by this ſtatute; ., 


whatever juriſdifion this court exerciſed in civil ſuits is not 
mentioned, but only on the crown fide, and the ſtatute can 
never be intended to diſrobe this court of any jurifdic- 
tion it had before Sec. 115. of the laſt /zar. is the ſtrongeſt 


proof that this court had original jurijdidtion, and the words 


W..0O Mc. 4; 11 & 12W. 3: c:9..12. Geo; 1: and - 


poor priſoners in the Kings Bench priſon, 11 Geo. 1. Wales is 


Atbh, It is ſaid the Exchequer has juriſdiction by preſcription 
and by prerogative proceſs; and I ſay we have here, by the 


has not exerciſed any juriſdickon; 1 anſwer, neither did it, 
till lately, fend writs of /azitat to the Cinque ports. There is 
a juriſdiction into Wales in ſome of the courts in the hall, 


any court, all the King's High courts muſt have the ſame, which 
is an anſwer to Co. Lit. 81. cited by Mr. Attorney General; 
it is laid dow by the other fide as a maxim of law quod breve 
domini regis non currit in Wallia; this ſaying is explained by 


all runs into Wales out of Meſtminſter- hall, for the contrary is 


It is objeRed by the defendant, that juriſdifion is given 


I anſwer, 
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F N Monmouth is made a part of . to . intent 


and purpoſe. _— 7 


K objected that the ſtat. Ed. 6. gives the courts bere 
power to award writs of exigent into Wales, from whence it 
is inferred they can fend no other ewrits there; I anſwer, this 
proves too much, becauſe it is agreed on all hands that 
many writs go, as executions, c. or there would be a failure 
of juſtice: this ſcat»! mentions, that the ſheriffs of Wales 

ſhall have depufles here, to receive all writs ſuing out of 


the K B. and C. B. 


Gundry for the defendant: All the gentlemen who bave 
argued ter the plain bat have begged the queſtion, and taken 
it for granted that this court had original juriſdliction; ſay ing, 
pray ell us how it is taken away. Now ite 15 noſt certain 
that in the ipace 0: 450 years this court never [ent any /atitat 


into Wales, aud if hs uſage will give juri/dition, the ſame 


non-uſage is the ſtron g eſt proof againſt furiſcliction. 
. Wales was no part of the realm of England, neither be- 


free. nor after the fat. 12 E. 1. until the 27 H. 8. nor had the 


laws of England any place there, from whence it will foliow 


that this court had no original furiſdifion, though I admit it 


to be part of the dominion of the crown of England. 


2. This court never claimed, or exerciſed any concurrent 


or excluſive juriſdiction, in Wales, except in ſome things, and | 


in thoſe, only between the Lords Marchers. 


3. By the Stat. of union, or any other recognition, this 
court has not been admitted to have any original juriſdition, 
and the 115 ſec. of 24 T 25 H. 8. means quite another mat- 
ter, the words weighty cauſes, and the words King 9 re 

do not mean the Judges here, 


4. I will ſhew the difference between counties Pati . 


Cinque Ports, and Wates. 


N. B. Mr. 5. Then I ſhall anſwer the obje@ions, as they fall in a my 
Gundry ſet way. 


out in his ar- 


_ this Mane Fluellin was not FEATS: at this "0 Td Ce. 4 Inf 


| way, but did 239 mentions no ſuch thing, but moſt probably was tried in 


not purſue it. Wales by the King Com mi ſſion. Doctor Watton on Welch laaus, 
0. 518. ſpeaks of commiſſions into Wales in extraordinary 


* — iemp. Ed. I which ſhews that this caurt had no juriſdiction. | 


The Princes of males were antiently King f Wales, 4 Inſt. 


239, 243 and King Edward claimed the ne feudal ſove- 


reignty over Scotland as he did over Wales. Ryley's NV in Parl. i 57. 

This appears in the caſe between the Kings of England and Scot- 

lands there is one ching particular 1 in {har recard, that it appears 
7 | =" 
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4 to be coram dominio Rege & confilio ſuo, and the judges. which ſerves 

1 to explain what is meant by the King's council in the Hat. 34 

. & 35 Hen. 8. c. 26. /. 115. the ſame book fo. 45 in the ſame 

; year, and to the ſame purpoſe. Edward the firfl, before the St. of 

re Snowden, plainly treated Wales as a conquered country; and in 

it the 3 Ed. c. 17. which provides remedy in cafes of diſtreſs, it 

is is ſaid at the latter end of it, and this is to be intended in all places 

t  ewhere the King's writ Hieth, and if that be» done in the Marches 

e of Waies, or in any other place where the King's writs be not cur- 

's rent, the King which is \overeign Lord over all jhall do right there © 

* unio juch as complain; and that is becauſe a replewin would not 
lie here. „„ 1 | 

: Before the fat. H. 8 all the lands in Wales were he'd and 

| governed by the laws of Wales and not of England. Co. Ent. 

4 Quo. Warr. 549. 4 Inſt. 244. And the writs run contra pacem 

of the Lord Marcher, and the Lords Marchers had judgment of 

E life and limb. 27 H. 8 c. 24 Ryley 63, 141. They had 


power to hold plea in all actions real and perſonal, nor could 
the King intromittere, which is the very expreſſion in Cotes 
Entries. | | ” | 5 


| There were two ſorts of cauſes wherein the King's Bench had 5 


juriſdiction, one was, where the Lords Marchers themſelves were 


Parties, and the other in caſes of guare impedit; the firſt was, 
becrae none Can be judge in his own cauſe, the other, becauſe 
no aorit laid to the ip, or he would hot obey it, becauſe 


2 he thought himſelf as great 2 man as a Lord Marc ber. 


To ſhew that Wales was no part of England, that this court. 


never exerciſed any juriſdiction there, except in caſes where lands 


were held ot the King, and except as above, and to ſhew the 


difference between Wales and Counties Palatine. Fitz. Juriſdic. 
34. 26 H. 6. 34. 3 Ed 3. 19. 40 BJ 4.1. 11D 3, 


19 H. 6.12. Writs of error always laid from counties palatine, 


bot not in Wales, before 34 Hen. 8. becauſe Wales was no part 
ol England, but counties palatine always were, | | 
It is faid the frat. H. 8, gave this court ſariſci tion by intro- 
ducing the laws of England into Wales; 7 


anſwer it did not, 
for Poynings [aw which introduced the Engliſh laws into ireland, 
did not give the courts here juriſdiction in Ireland. 


Between the 27 & 34 Hen 8. (which laſt Jar. gives the writ stat. 5 Eliz, 
of error in real and miæt actions) no writ of error was brought c. 23. | 
in bis court, and if it had original juriſdiction there would have 

been no occaſion to give the cri? of error by the flatute 34 FH. 
8. jec. 103. and as error was thus given in real actions and 
mixed, fo by the 87. V. z. it was allo given in perſonal — 


—— 


1 
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Ryley 98, 
| 211, | 


A mandamus 


lies not to a 
viſitor, who 
has deprived 
a prebendary 
for inconti- 
nency. 


The gentlemen on the other {ide would have weighty cauſes 
in the fat. 34 & 35 H. 8. to be underſtood to mean a/l cauſes, 
but I have already ſhewn they do not; they would alſo have 
King's council to mean the Judges; but it is well known that 


in Hen. the 8th's time it meant the King's Privy council, and 


ſometimes the houſe of Lords as the great council of the nation, 
the Judges at that time were never mentioned as the King's 
council, but were known by the name of his Faftices or Judges, 
whatever they might be anciently ſtiled. 1 | 


It is objected that hie court and the Common Pleas ſend execa- 
tions into Wales, and therefore why may they not ſend fir/? 


 proce/5 thither ? I anſwer, there has been long cuſtom and uſage 


in the one caſe, and without z/, there would be a failure of 
juſtice, but in the other there has been no uſage at all; and 
Wales has ſuperior courts of its own. And as to the Exche- 


 guer, the King and his debtors have always had prerogative 


proceſs into Males, which has never been diſputed. 


Here ends the ſubſtance of the firſt three arguments, the laſt 
whereof was in term Paſch. 19 Geo. 2. when the court ordered 
this caſe to ſtand over for judgment; and ſome of the parties 
either died, and the ſuit abated, or the clerks of the office of 
pleas in the Exchequer, who were much intereſted in this 
queſtion, and were afraid the court would over- rule the plea, 
put an end to the cauſe, but a new action was forthwith 
brought in the name of Jones v. Jones, wherein there were 


exactly the ſame pleadings as in the cafe of Lampley v. Thomas, 
which was argued at the. bar in laſt term; but as the ſubject 


had been quite exhauſted before, nothing more that was new 
could be ſaid upon it, and fo the court, in this preſent term, gave 
judgment for the defendant and allowed the plea, without 
ſaying more than theſe words, viz. Breve domini Regis ae LaT1- 
AT aon currit in Wallia, | ED 


Rex verſus The Biſhop of Cheſter. B. R. 


ULE to ſhew cauſe why a mandamus ſhould not go the 


Biſhop. commanding him to reſtore the Reverend Mr. 


Jobn Preſcott, Maſter of Arts, to the place and office of one of 
the Prebendaries or Canons of the cathedral church of Cheſter. 


This rule is made upon the affidavit of Mr. Preſcott, who 


ſwears that the Biſhoß of Cheſter for the time being is viſitor 
appointed by Hen. the gib who was the founder, and that he 


(Mr. Pre/cott) was collated to the Prebend by a former Biſhop, 
and that the preſent Biſhop, had decreed in his vi/itgtorial court 


that Mr. Preſcott ought to be puniſhed, expelled from, and 


deprived - 


® 


AT. 2 8 n 4a. 


en NS. on WOK. ·1Am ðùͤ i 4. 4 Fo 


deprived of his Canonry or Prebend for fornication and inconti- 


times admuniſhed againſt - the crime he had been accuſed 


that the biſhop had no power to deprive him. 


by this court to command perſons to do ht which is their 
duty to do, but it the court does not know what is the Biſhop's 


ſelf againſt being a whoremaſter? 


are, among themſelves, a private body, and the King has 


and upon the return, if it appears there is a vi/ftor, this court 
will not grant a peremptory mandamus, Doctor Witherington v. 


was eſtabliſned in the hoyſe of Lords. 
nor precedent for making this rule abſolute ; the /entence com- 


t) be true, it appears Mr. Preſcott has been guilty of groſs 
immorality, and now he comes here for redreſs, without deny. 


| proceeding contrary to the flatutes of the founder, Mr. Pre. 
cott ought to have applied for a prohibition before ſentence, for 1 Sho. 74. 
no caſe of a mandamus after ſentence can be cited, | 


c<m__— 


Hilary Term 21 Geo. 2. 1-49. 257 


nency, and that Mr. Preſcott © as deprived of it accordingly. 
The affidavit alſo ſet forth ſome of the Founder's fatutes, and 
amo: gſt the reſt, one ſtiled De corrigendis exceſſibus, by which 
Mr. Preſcott inſiſts that it appears he ought io have been three 


of e mmitting, and that not having been ?hrice /o aamoniſbea, 
Sir Richard Lloyd againſt a mandamus : Mandamus's are iſſued 


duty in the preſent caſe, it is abſurd to apply for a mandamus ; 
and unleſs the crown has made this court the wi/itor, it cannot 
intermeddle ; on the contrary it appears the Biſbop is vi/itor. 


But Mr. Preſcott objects he has not been thrice admoniſbed 


againſt his crime; What? does a Clergyman, who ought to 
inſtruct and admoniſb others, want to be thrice admoniſbed him- 


Suppoſe the founder has given them ſtatutes which the viſitor 
has not exactly purſued, yet, as the members of this church 


given this private body a Judge who has abſolute power, as 
to church government, over them, this court will not interfere, 


Corp. C. C. Cambridge. And Holt's opinion in Phillips v. 1 Sid. 71. 
Bury, Skin. 475. againſt the opinion of the other three Judges 


Mr. Gundry againſt a mandamus There is neither reaſon 


plained of, is deprivation by the Biſhop, whom Mr. Preſcott 
admits to be the Yiftor ; by the ſentence, which is not denied 


ing the truth of the ſentence, 


If there had been a want of juri/di&ion, or if the Biſbop was 


In Philips and Bury, the point of the caſe was, and what the 
houſe of | ords gave judgment upon, that the acts of a wi/iror 
are not examinable in the courts of We/tminſter-hall, and this a 
has not been ſince denied; for the law gives great credit to 1 


the acts of a viſitor. Kenn's caſe, 7 Rep. 44. 
5 The 
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The King v. Dodtor Walker, Hil. 9 Ges. 2. Mandamus to 
1 5 Doctor Walker, Vice- Maſter of Trinity College in Cambridge, to | 


execute a /entence of deprivation againſt Dr. Bentley who had 
been removed; Doctor Walker returned that the King was 
founder, and had appointed the Biſhop of Ely Viſiter, and the 
queſtion was, whether a peremptory mandamus ſhould go; and 0 
per curiam, the mandamus was quaſhed, becauſe it was to a forum | 
 domeſticum. _ 15 | e ; 


Doctor Sherlock's caſe, was a mandamus to reſtore him to a Pre- 
bend ef Norwich, whi h he was intitled to, as being Maſter of 
Catharine Hall in Cambridge ; and the reaſon the court gave for 
granting the mandamus in that caſe was, becauſe his Prebend 
was annexed to the 1 of Catharine Hall by act of Par- 
liament, which made it a kind of a /ay-fee, and the court 
granted a peremptory mandamus, becauſe there was no wiſitor 
returned. 5 1 155 


It is objected Mr. Preſcott has been deprived contrary to the 

ſtatutes of the founder; to this I anſwer, there is no caſe where- 

ever this court examined the legality of a deprivation by a 
Vi/iter. | | On hs 


Mr. Henley againſt a mandamus: Lib Ah. 8 Ed. 3. p. 29. 
every Guardian F an Hoſpital, if it be lay-fee, is viſited by the 
Patron, if it be /piritual, by the Ordinary, and if he be de- 
prived by the vier he ſhall not have an ee. More modern 
caſes have proceeded upon the ſame principle, for the 9:/ttor 
has always been conſidered as abſolute Judge in all caſes of this 
kind, unleſs an act of parliament has intervened and made it 
a public thing. * ; 


But it is ſaid on the other ſide, that it appears the Biſbop is 
only a partial viſitor, and that there are neceſſary ſteps to be 
taken before he has jariſdiction to deprive, which have not been 
taken in the preſent caſe; and this objection is founded on the 

 flatute de corrigendis exceſſibus ; in anſwer to this, it appears by 
the ſtatutes that the Biſbop is to viſit fi rogatus wel non rogatus, 
and is to take care that the ſtatutes be duly obſerved, and to 
puniſh according to the crimes committed, and to do every 
thing which appertains to the wi/itatorial office. 


Sir Thomas Bootle for a mandamus : I admit the Biſogp is ap- 
pointed viſtor, but his power to deprive is limited and cir- 
_cumſcribed, for he muſt admoniſb three times before he can 
deprive, and a Prebend is a freehold for life, and not a mere 

_ Jpiritual office ; and therefore if he be deprived of his fall, 
why ſhould he not have a mandamus to be reſtored to it, as 
well as a /choolmaſler or u/per, who are for life, 2 Sid, 112. 

. - If 
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If any court holds ler, r where they have none at all, 


their proceedings are void. » Hob. 63. a vifitor ſtands upon the 


ſame foot if he goes beyond his juriſdiction. 


Suppoſe an 2jefment was brought for any part of the lands 
3 to this fall, the court muſt examine into the lega- 
lity o 

not ſay to the contrary, And if a Viſitor of a college refuſes to 
viſit it, this court will compel him by mandamus. This mo- 
tion was made in the laſt term, when the court faid what 


the deprivation; Holt C. J. in Philips and Bury, does 


follows. 


Lee Chief Juſtice : The difficulty with me is the manner in 


| which Mr. Pre/cott now applies; I think, (as at preſent adviſed) 
he ought to have applied for a prohibition when the matter was 
under conſideration before the Biſhob; there is no doubt but 
this court will interpoſe in one way or other whenever any 
perſon takes upon him to exerciſe a juriſdiction which he has 
not, but in the preſent caſe it is admitted the Biſbop is Viſitor, 


which 1 think, has always been held to be a flat objection ts 


this court's granting a mandamus in the like caſe ; beſides, I do 
not know that any mandamus was ever granted after a ſentence 
of this ſort, and Mr. Preſcott may have another remedy by an 
ejecment, and ſo was the caſe of Phillips and Bury, 


Wright Juſtice : The caſe of Broadoaks, Hil. 12 4 he was 


a Fellow of Winchefter Cellige, and was expelled by the Bi- 
op; the queſtien was, whether the Biſbop was Viſitor; the 


court on the motion refuſed to grant a mandamus to reſtare 


him, but by conſent a probibition went to try that point; this 


is my note of that caſe, 


Denni ſen Juſtice: If we ſhould grant a mandamus, and it 


ſhould appear that the Biſhop is Viſitor, (which that he is, is 


admitted on all hands) we could not grant a peremptory manda- 


mus, the conſequence of that muſt be, that Mr. Preſcott mult 
bring an action for a falſe return, wherein he muſt fail, there- 
fore I think it moſt proper to try it in an gjectment. 


Then the court adjourned it until this term for conſideration. 
: Lee C. Juſtice: We are all of opinion, upon full conſidera- 
tion, that this rule muſt be diſcharged, and that the Biſpop 


may exerciſe his viſitatorial power (as he has done in this caſe) 
 awithout admoniſhing the party thrice ; where it does not appear 


whether there is a Viſtor or not, this court has granted a rule 
to ſhew cauſe, but when it appears there is a Viſſtor, this court 


cannot intermeddle ; and we think the Biſhop kad juri/difion 
notwithitanding the ſtatute de corrigendis, &c. 7 


Rule for mandamus diſcharged. 


Pa RT ], Subley 


0 n 
8 
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| Subley verſus Mott and another, 8 B. N ; 


There is a dif- HIS is a ſpecial action upan the. caſe againſt two 8 
farence bes [ for a malicious proſecution carried on by them againſt the 

tween an ac- Plaintiff, in cauſing her to be indicted without any probable: 
tion of con- cauſe; and the jury found one defendant Evilty, and. * "or 


ſpiracy againſt Not guilty. 


two perſons and 


an action upon x 
the caſe founded It was now v moved in arreſt of Jubement by Mr. Smythe, who 


on a wrong done objected that the action does not lie againſt 2), for the malice 
by tuo perſons; of one perſon is not the malice of another; and cited Bro. Zoin- 
wn 3 ” 2 in action, p. 6. 15, 27, 41. and Lowfield v. Bancroft ©& al", 
Not guilty, the 5 Geo, 2. which was an action for a malicious proſecution; 
judgment the. jury would have found 800/.. damages againſt one defendant 
muſt be ar- and 100. againſt each of the others, but the Chief Zufrice ſay - 
reſted, but ing it could not. be done, the jury thee a n N 1100 


not fo if one 
be found Not damages. 


guilty in the 
latter caſe, But Gas this kind of action will lie id rave. hon 


they are guilty of a joint offence, whether they muſt not both 
be Ives guilty ? 1 ſubmit it they muſt, and it is' not like 
treſpaſs againſt ſeveral defendants, where one my be found guilty. 
and the ref not ſo, and well enough. | 


Upon an aſſump/it to FA two things, if the . ſays | 
that he aſſumed. to do ue other things, abſque hoc that he 
aſſumed to do the 22 things, before alledged, upon which they 
are at iſſue, and the jury find that he aſſumed to do the one 

but not the other, this is found againſt the plaintiff, for it is 
not the ſame promiſe that 1 is alledged i in che declaration. 2 * 


Abr. 703. p. 12. 


. If the V 
enfeoffed the tenant, and it is found that 4. enfeglſed him, and 
not A. and B. this is found againſt rhe tenant ia /gtzo, who 


affirms that 4. and B. enfeoffed him, 2 Rol. Abr. 706. p. 36. 


In an action by r church-wardens, if the defendant plead 
tbat at the day of purchaſing the writ ey: were not chourch- 
wardens, and the jury find that one of them was, but the 
other was. not; this is found for the defendant, for they; were 
not church-wardens. 2 Rel. Abr. 709. b. 38. | | 


If a contra@, be alledged to be made with. 7 Jointly and 
uſuricuſly, and it is found that the contra}. was made only: 
with one of them, the plaintiff ſhall not have judgment upon-this 
verdict, for it is not the /ame contract; upon this motion a 
rule was made to ſhew cauſe why the 9. Judgment: 1 not 
be atreſted in the laſt term. 8 = 


| And 


9 
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And Mr. Ford for the*plaintiff, came this term and ſhewed 
cauſe, and inſiſted that this is not an action of conſpiracy, which 
is a formed avrit in the Regiſter, but is a ſpecial action upon the 


caſe founded on a tort done to the plaintiff by 2e perſons who 


charged her with Felony, cauſed her to be indicted and tried; 


whereof ſhe was acquitted ; and in an adbion founded upon a 


tort the plaintiff is not bound to prove the whole matter laid 


in the declaration. In the caſe of Jones v. Gwynne, Hil. 12 


Ann. before Lord Parker, this difference was holden between 


an action of the caſe on contract, and on a tort; in the firſt 
the whole contract mult be proved, in the latter fo much will 
do as proves the plaintiff had a good cauſe of action; if 2hzs 
had been an acer of conſpiracy, brought upon that particular 


writ which only lies againſt z2vo or more perſons, it might have 


had another conſideration, but as this is an action on the caſe 
founded on a gorong, it will lie againſt ove or more perſons, 
like an action of zre/paſs, and if any of them be found guilty, 
the plaintiff ſhall have judgment; and of that opinion was 


F. N. B. 260. 
Writ of con- 
ſpiracy. 


the zohole court; and ſaid, that this point has been often deter- 


mined the caſe in 1 Saund. 228. Vide 1 Rol. Abr. 111. p. 5. 
T. Raym. 176. 5 Mod. 408. Cro. Car. 239. Latch. 80, 262. 


Faſter Term 


21 Geo. 2. 174 


c Morrough verſus Comyns. B. R. | 


CDARNEY, one of the captors of a prize ſpip being inti- 
 tled to a certain proportionate ſhare of the goods taken 
(which have ſince been fold by the ſhip's agent) on the 
24th of Auguſt, 1745, made a bill of /ale of his ſhare to the 
plaintiff, who brought this action againſt the ſhip's agent 
 Comyns for money received for his uſe, and upon the general 
iſſue there was a verdict for the plaintiff, And it was now 
moved for a zero trial, and objected that at the time of mak- 

ing the bil! of /ale, Garney had nothing in the prize that he 

could grant er aſſign, becauſe x ſtatute 17 Geo. 2. fo. 693, 4. 


A captor of a 
prize aſſigns 

his ſhare therein 
before condem- 
naticn, and held 
he could legally _ 


do if, 


which 
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2 Ro, Abr. 


7 V9. 

FI Relation. 

| 2 Leon 196. 
| Aronym. 


which gives theſe prizes to the captors, ſays, that they ſhall be z 


divided amongſt the captors as ſhall be agreed on by the owners, 
being firſt deemed lawful prize, and this was not deemed /awfut 


prize until September 1745, which was aſter the making the 


bill of ſale. 


It was inſiſted by Sir Richard Lhyd and Mr. Ford for the 
plaintiff, that the ature gives the property of the prize to the 


captors inſtantly upon the taking thereof, and that the ſentence 


in the Admiralty only confirms that property. 


If 4 man delivers - deed as an e/crow to be delivered to the 


grantee, when the bailee has delivered it, it has its effect from 


the firſt delivery. So if a bargainee of lands before inrollment 
makes a grant of the lands to another, and afterwards the firſt 
deed of bargain and ſale is inrolled, it is good. 2 Inf. 675. 
Cro. Fac. 52. Hob. 220, 221. for whenever two things are 


neceſſary to be done to perfect a deed, Ec, when thoſe two 


things are done the ded ſhall be effectual from the doing the 


2 Stra. 1215, 


firſt act; this is always true in the caſe of privies, So in the 
caſe at bar, after ſentence of condemnation in the Admiralty the 
the property of the prize muſt be conſidered as abſolutely and 

legally veſted in the captors from the inſtant of taking thereof, 
between Landen v. Pickering, Mich. 18 Geo. 2. B. R. there 
was a warrant of attorney to confeſs judgment, and a releaſe of 
errors in the ſame deed, and it was held that the re/ea/e ſhould 
operate upon that judgment when entered, and that the judg- 
ment ſhould be conſidered as prior in time, 1 


If a man 65 day conveys land the property of another, and 
to morrow gains the property thereof, he ſhall be efopped to ſay 


he had nothing in the land when he granted it, 


On the other fide it was inſiſted by Mr. Hume Cambell, Mr. 
Henley, and Mr. Comyns for the defendant, that every prize 
taken by a privateer from the King's enemies, is, by the law of 


nations his majeſty's property, which, by a public law he has 


been peaſed to give to the captors in a particular manner, viz. 


being firſt deemed lawful prize, fo that all the right the captor has, 


is by the ſtatute. - That although the plaintiff by the aſſignment 


of Garney might have an equitable right, yet he had not a legal 


one, for no man can make a legal conveyance of that which 


he has not at the time of making zf. Co. Lit. 265, So in the 


caſe of a auill, if a man deviſes a/l his lands, and after the mak- 


ing his ill purchaſes others, thole lands after purchaſed ſhall 
not pals. | SL, . Ps 


If 7200 jointenants be of certain lands, and one of them by 
deed indented bargains and fell the lands, and the ozher joint- | 
tenant dieth, and then the ated is inrolled, there ſhall paſs 
wy | nothing 
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nothing but the ze, which the bargainor had at the time 
of the bargain, Co. Lit. 186. a. 1 | 


And although in the caſe of a bargain and ſale the eſtate veſts An eftate veſts 
in the bargarnee ab initio, as ſoon as the deed is inrolled, yet in the bargainee 
that is by the at. 27 Hen. 8. of uſes, which doth join all the by the Ys of 
eſtates to the 2% ip/o facto; the flat. of inrolments only ſays, toni df 
that the eſtate ſhall not veſt except the deed be inrolled ; fo jnrolments. 
that if it be inrolled it doth veſt, not by the ature of inrol- Q. Cro. Jac, 
ments, but by the Nature of uſes preſently ; yet it was agreed that 5%- and 
the bargaince cannot ſell unto another, before his own deed be * Leon. 196. 
inrolled; as was adjudged in Bellingham's caſe, Hob. 136, | 


Lee C. Juſtice: I was of opinion at the trial, that this action 

was well laid for the afgnee of the captor againſt the defendant 
who was the ſhip's agent, and the whole court is of the ſame 
opinion now; for the words in the ſtatute, being fir/t deemed 
lawful prize, are no more than what would have been implied 
if they had not been iſerted; it is no condition precedent, for 
whenever the ſhip is deemed lawful prize by the court of Ad- 
miralty, the property muſt be conſidered as immediately veſted 
at the inſtant the ſhip was taken, e 


Wright Juſtice: At common law the ſuje in time of war 
was intitled to the property of whatever he could take from 3 
the King's enemies, and we are to be governed by that, and _ Nee 
| 15 ; | 3 | . _ W's Jo: FI Gs 
not by the /aw of nations; and to prove his | ſhall cite the beſt King and 
books of authority. 2 102. 5. Bro. tit. Property, pl. Brown. 
18, 38. So the court refuſed to grant a new trial, and ordered The ſubject in 


= þ ng time of war is 
the poten to be delivered to the plaintiff. intitled to the 


N. B. By the fat. 20 Geo. 2. fo. 593. Theſe bills of ſale 3 tales 
of prizes before condemnation are made void. | from — _ 
8 Pk . my, by the 


3 8 Pe ks | cemmon law, 
Moor and Lynch. In Error. B. R. 


& 2 HIS was error upon a judgment in debt on a bond in Bail in error 
1 the penalty of 1470/7. Mr. Ford for the plaintiff in error on a judgment 
moved to juſtify bail, each in 1470/7. Sir John Strange on the bo a ae 

| other ſide inſiſted that the bail ought each of them to juſtify honed ibs 
in double the ſum the judgment was given for; but per curiam, ſum recovered, 


The ſum «recovered is double the debt really due, and it is it being douoie 


ſufticient for the bail to juſtify each in the ſum of 1470/. the Ton Coty” 


Muſgrave | 


8 * 
* 5 
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Muſgrave, on the demiſe of Hilton, verſus Sir John 
Ee Shelley. B. R. FR 


Plaintiff's leſ- AT a trial at bar in ejecment the leſſor of the plaintiff 
ſor enters, af- proved an adtual entry into the lands made by him the 
terwards de- »7zh of September 1744, and the demiſe in the declaration is 


fendant levies jaid on the 1/7 of October 1744. It was objected for the defen- 


a fine, then 


an ejeament dant that he had levied a fine off the lands in Zafter term 


the demiſe laid to avoid that fize the entry of the plaintiffs leſſor in September 
before the fine, | "4 
and well enough 


him to make the leaſe in the declaration to have his title tried. 


Rex verſus Haines, for an aſſault and maihem. 


The benefit of N N information of Faſter term laſt; upon Not guilty pleaded, 
the act of was tried at the laſt ſummer aſſizes for the county of Wor- 


grace allowed ceſter, when the defendant did not think proper to pray the 


to a defendant _ fit of the | mt, : 5 
after he bad benefit of th late act F grace, whereup n the Judge pro 


itted t ; in 777 5 
pee} i at his dant gvilty, who in Michaelmas term laſt moved that he might 


trial, on pay- have the benefit of the act upon the payment of coſts, 

ment of full 3 1 | VV 

coſts. Mr. Bathurſt for the King objected, that as the defendant 
did not think fit to pray the benefit of the 2. , grace at the 
time of the trial, he came too late; and cited Haw. P. C. 


Lib. 2. c. 37. ſ. 59. Kelyng 24, 25. Jen. Cent. 129. Hales 


89. 252. and Ratcl:ffe's caje ante, wherein the court refuſed to 


let him plead the a of grace after he had pleaded he was not 
the /ame perſon who was tried and convicted for high treaſon _ 


in the year 1719. 7 ; 


Mr. Evens for the defendant ſaid he pleaded Not guilty in 


Trinity term, and the a& of grace did not paſs till the end of 


it; aud that the practice of the Old Bailey is to plead guilty, 
and then to pray the benefit of the act, which a man has no 
occaſion for before he has confeſſed himſelf, or been found 


_ guilty by the jury. 


The court took time to conſider until this term; and now 
were of opinion that the defendan; was intitled to the benefit 
of the 4% / grace; but ordered that he ſhould pay the proſe- 
cutor full colts out of pocket, and gave particular directions 


to the maſter accordingly. 


1744, is not effectual; but per totam curiam, The leſſor, by 
his entry in 1744, gained to himſelf a title ſufficient to enable 


ceeded to try the information, and the jury found the defen- 


The 
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| The Biſhop of Meath verſus Lord Belfield. In 


E | 


O NAR E impedit brought in the Common Pleas in Ireland, pyigence. 
wherein Lord Belfield was plaintiff, and the Biſhop of Where a 
blank is left 
in the Regi- 
ſter of an in- 
ſtitution or 


: Meath defendant ; the title made by the plaintiff in 
his declaration is, that the Earl of Roſcommon was ſeiſed in 


fee of the advewſon of the reQory of the church of C. in 
the dioceſe of Meath in groſs ; and being ſo ſeiſed preſented collation for 
one Nicholas Knight as his clerk, who was inſtituted and the patron's 
inducted in the year 1696. That in the year 1707z Lord name, parol 


commo rant ee | . (4 evidence of 
Roſcommon granted the advowſon to an anceſtor of Lor „ 


to prove who 

| was the patron 
time, the Biſbop of Meath preſented Benjamin Hogſhaw by is admiſlible. 

lapſe, who being now dead, the plaintiff below fays he 
_ preſented A. B. as his clerk, but the Biſhop refuſes him. 


Belfield, under whom he derives his title ; that upon the 
death of a former incumbent. Lord Belfield not preſenting in 


The Biſhop pleads he is intitled to the advovoſon in right of 
his Biſhoprick, and that the late Biſhop collared Fog ſhaw as 
his clerk; that Hogſhaw being dead, he collated Sith the 


preſent incumbent ab/que hoc ; that the late Earl of Roſcom- 
mon was ſeiſed in fee, whereupon iſſue was joined; ſo the 
ſingle queſtion to be tried was, whether the Earl of Roſcom- 


mon Twas fo ſeiſed; and in order to prove it, Lord Pelfield's 


counſel at the trial produced the Biſhop's regiſter book of the 

year 1695, in which the in/litution of Knight was entred, 
whereby it appears that Knight. was inſtituted ad rectoriam 
 fradidam fer refignationem Johannes Twelves, but there is a 
blank left for the name of the patron, and in this inſtrument 
in the book there are theſe words, nominamus ordinamus 
facimus admittimus & inflituimus M. Knight ad rectoriam pre- 
Aidtam uni cum omnibus membris curamg ; animarum, Ac. it 
not appearing clearly who was the patron, becauſe of the 


blank for his name; the Lord Belſield's counſel offered to 


ſupport their caſe by parol proof that it had always been the 


common reputation of the country that the Earl of Raſcommon 
Wuas ſeized of the advowſon, and preſented Nicholas Knight ; 
to which the Biſhop's counſel tendered à bill of exceptions 
which was ſealed by the judge who tried the cauſe, which 


was afterwards argued, and judgment was given for Lord 


Belfield, which the King's Bench in Ireland has affirmed, and 


Now a writ of error is brought here. It alſo appears upon 


the face of this record, that in the time of King Villiam 3. 


there iſſued. a commiſſion to the Biſhop of Meath to enquire and 


certify what clerks were incumbents, &c. within the dioceſe, 
and by the Biſhop's certificate or teſtimonial it appears that 
Nicholas Knight was incumbent of this church on the inffitution 


or collation of ſomebody, but it doth not appear upon which, 
„% I | Thi 
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This queſtion, whether the parol evidence excepted to, 
be legal ewidence to prove a ſeiſin in fee in Lord Roſcommon, or 
be admiſſible under the circumſtances of this caſe, was ar- 


gued by Mr. Joddrel for the Biſbop, and Sir Thomas Bootle 


for Lord Belfield, and after time taken to conſider, Lee Ch. 


Juſtice, Wright, and Deniſon, agreed that it was admiſſible; 
Hefter Juſtice contra.” ng „5 


By three Judges, in/lituimus is a very ambiguous word, 
and there are many caſes ſhew it to be as well applicable to 
a collation, as an inſtitution, ſo that the entry in the regiſtry 
was ſome evidence of an inſtitution, as well as of a collation, 
and is ſtrengthened ſomething by the commiſſion and certificate 


in the time of W. z. the return wherecf was made from the 


regiſtry; therefore as this written evidence might be either 


an Inſtitution or a collation, ſurely the parol evidence was very 


proper to ſhew which it was, and being a matter ſub judice, 


| was fit to be left to a jury; and judgment for Lord Belfield 


Serjeant in the 


the guards can- 
not bearreſted 


under 161, 


was afirmed. 
_ Goodall's Caſe. B. R. 


6 O DALI, a ferjeant in the guards, was arreſted in the 
palace court for a leſs ſum than ten pounds, and being 

brought here by an habeas corpus, was diſcharged out of 
cuſtody upon the mutiny a; for per curiam, A ſerjeant is 


inliſted as a volunteer, and is only a /erjeant by parol of the 


colonel, and is reducible to a private man whenever the 
colonel pleaſes, ſo cannot be arreſted under rol. | 


* ownſend verſus Ives. At the Rolls, May 9, 


All the three 


witneſſes to a 
will muſt be 
examined if 
living, 


tation of the other 74vo evitneſſes., But his Honour refuſed to 
eſtabliſh the will without the examination of all the wit-_ 


1748. 


6 I'S was a bill preferred by the legatees under the 
will of John Townſend, in order to have his real eſtate 
ſold for payment of their legacies, which are charged there- 
upon, againſt the heir at law of the teſtator who is an 
infant, and to have the will eſtabliſhed. There were three 


witneſſes to the will all now living, but only one has been 


examined, who proved the execution of it, and the atteſ- 


neſſes, for it is a rule that all the witneſſes if living muſt be 


examined to prove the will; beſides the heir at law is, in 


this caſe, an infant, who, if of age, has a right to croſs- 
examine all the witneſſes, and as no admiſſion of this fort 


can be received for an infant, this court muſt protect his 
right, and therefore muſt infiſt upon all thoſe requifites which 
he would have a right to inſiſt upon if he were of age, and 
capable of making a defence for himſelf, 
& Trinity 


* 
y 
* 


excduted a bond to the plaintiffs in the penalty of 2000. con- 
ditioned for the payment of 1oo0/. in May 1742, and being 


cordingly. 


Mr. Attorney General, Sir John Strange, and Mr. Sollicitor Ge- 
neral, that the defendant might be diſcharged out of the 
cuſtody of the ſheriff of Surry as to this action at the ſuit of 
the plaintiffs; upon a ſuggeſtion that his was an infringe- 


charged bj 


him and his heirs, may be charged in execution at the ſuit 
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| Ramſden and another verſus Mackdonald. B. R. 


'F- HE defendant being a native of Great Britain, in the One attainted 


year 1740, was a banker at Paris, and upon May31, 1740, of treaſon may | 
be charged with 7 


a civil ation, 


ſo indebted came into England, and has been lately con- 


victed and attainted ot high treaſon, and being in priſon under 


ſuch con viction and attainder, on the 26th of March laſt an 
affidavit was made that the defendant is indebted to the 
p'aintiffs for principal and intereſt on bond in the ſum of 
1200). and thereupon application was made to Lord Ch. Jul. 
tice Lee for leave to charge the defendant in cuſtody with 
a writ at the ſuit of the plaintiffs, who granted leave ac- 


And in laſt Eaſter term it was moved for the defendant by | 


ment of the King's prerogative, for that the King intended 


to pardon Macdonald upon condition of his tranſporting him- 


felt out of his Majefty's dominions and never returning again, 


and that it was impoſſible for him to perform the condition 
if the court ſhould ſuffer him to be thus charged by the 
plaintiffs; the court made a rule to ſhew cauſe, and this 


term cauſe was ihewn againſt the defendant's being diſ- 


Mr. Henly * the plaintiffs: Twas inſiſted, laſt term, that 


the King had power over the defendant's body and goods; 
but it appears by Lord Cokes 3 Inſt. 215, that although _ 


judgment be given againſt a man in caſe of treaſon, yet his 
body is not forfeited to the King, but until execution re- 


mains his own; and therefore if he be lain before legal 


execution, his wife ſhall have an appeal, fo that he cannot 1 Sid, 90, 


de (a ee © 411. 
e ſaid to be civiliter mortuus, for he may purchaſe lands to T. Raym. 58, 


or. 


af PR 


s £ 
s, 


— - 
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of a ſubjed, and ſhall be compelled to anſwer at other mens 
ſuits, and ſhall not be permitted fo plead the attainder ; this 
does not at all affect the. prerogative of the crown, for the 
King may pardon ab/olutely or conditionally, but not condition- 
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ally fo as to hurt an innocent creditor. In the caſe of Ban- c 
niſter v. Truſſel, Cro. Eliz. 516, it is determined that one / 
aàttainted could not plead his attainder in an action of debt, 
but was obliged to anſwer, by three judges againſt one, which 3 
opinion has ever fince been adhered to, 1 Sid. 159. 1 Keb. 
649. Sir Cha. Stanley*s caſe 723. Mey 1. Moor 7] N 
Foxworthy's caſe, Salk. 500, was relied upon for the de- , 
fendant; but it is very different from the caſe at bar; Fox- 8 
Wortby came to the bar and pleaded bis pardon, which was ˖ 
allowed, whereupon ſome of his creditors that inſtant moved f 
for leave to charge him with actions; the preſent caſe is of 
a perſon regularly charged before any pardon be pleaded, 
Foxworthy's pardon being allowed, he was no longer in cuſtody t 
of the Marſhal, fo could not be charged. _ 
. It is objected the ſardon is not for the benefit of creditors ; : 
en e, but this I deny, for by the operation of law it is clearly for 5 
124, 146. OM / | ! 
their benefit. 2 LOT WE. h 
It formerly uſed to be a trick for perſons greatly indebted 
to get themſelves indicted for ſome crime within the benefit 
of clergy, to defeat their creditors by pleading they were 
attainted, and ſo not obliged to anſwer, but it has ever 


ſince been held, that a perſon atlainted may be ſued. _ 


This court will permit bail for a defendant in a civil ſuit 
(who becomes attainted) to bring him into court by a habeas 
corpus, and to ſurrender him to the Marſhal for a moment 
in diſcharge of themſelves, and then will remand the cri- | 
minal to Newgate, as was done in the caſe of the bailof Wl 
Feeer Bumm. ee 9 


4 ä 1 9 ac mc PRA W749 FT Y 


Lee Chief Juſtice: There is no doubt but a perſon attainted 
may be ſued ; leave has been given by me to charge the 
_ defendant, and therefore you muſt move to diſcharge my 
order, before you can do any thing, for while that ſtands 
the defendant is regularly charged; therefore the preſent 
rule to ſhew cauſe why the detendant ſhould not be diſ- 
charged at the plaintiff's ſuit muſt be diſcharged, which was 
ſo ordered per totam curiam. tans | SET , | 


Ryley 


oy L 


. 
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nis 5 | 85 CV,, | 
be Ryley verſus Parkhurſt and two others, B. R. 
155 FR ESPASS for taking and impounding the cattle of Treſpaſs at 
85 L the plaintiff at Teddington in the county of Middleſex. All n 
88 the defendants plead the general iſſue, and thereupon degzgtsant 
ch = 7 3-b . - | -— juſtives for 
7 iſſue is joined. Two of the detendants plead another plea, damage feaſant 
”Y (without ſaying by leave of the court) that one of them is at Kingſton, and 
| ſeiſed of a certain cloſe at Kingſton in Surry. and the other as that he im- 

his tervant, and juſtify the taking the cattle there damage- „ 
* feaſant, and that they drove them to, and impounded them — cod init 
12 at Teddington, as it was lawful for them to do. The plain- a traverſe. 
oY tiff demurs, and therein ſays that the plea is uncertain, in- Duplicity in a 
Fr formal and double, but does not ſay what the duplicity is. PRE WO . 
1 3 | | 1 „ pointed out. 
, Lawſon for the plaintiff; 1/7, This is a double plea, for 
y the general iſſue is an anſwer to the whole declaration, and 
: the ocher plea is not faid to be with leave of the court. 
3 1 2400. the damage feaſant is local and the defendants ought 
* to have traverſed the taking and impounding at Tedaington, 

or, any where elſe than at Kingſton. Cro. Eliz. 505. 2 Lutw. 
1 1435. Benjamin v. Howell, Mich. 18 Geo. 2. ante 81, 
t Serjeant Bootle, contra: As to the 1 #t objeQion, Barthoh- 
E mew v. Jrelana, Mich, 11 Geo. 2. B. R. Treſpaſs for break _ * 
5 ing and entering plaintiff's chambers in Staples-Iun, the de- i 


fendant pleaded ſeveral pleas without ſaying by leave of ibe 
court, which was ſhewn for ſpeciz{ cauſe of demurrer; but 
the court only ſaid it was irregularity and held it good ona | 
demurrer, Sir John Strange was for the plaintiff, and myſelf 
for the defendant, who had judgment, and the duplicity mutt 

be pointed out by the demurrer,' which is not done here. 
Salk. 219. Compns. 115. NE Ea 


us Et et, co Ea. i. 


As to the 2d objection: The juſtification is a good anſwer Vide poſt. 
without a traverſe, for the impounding at Teddington is a Ter. Mich. 
detaining and taking at Teddington, and to have traverſed yn 3 
a 7 p . 50 ; 4 / n . 
the taking at Teddington would have been a good cauſe of Kerſop. 

| demurrer; or if iſſue had been joined on ſuch a traverſe, the _ 

_ defendants muſt have been gone for the reaſon aforeſaid; 
and of this opinion was the court in both points, and judg- 

ment for the defendant fer totam curiam. . 


Smith 
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Smith on the demiſe of Taylor verſus Mann. B. R. 
 FieAment E FECTMENT for three houſes at Deptford in Kent; the 


where the caſe reſerved at Miſi prius for the opinion of the court 
r was thus ſtated, wiz. That Richard Mann in 1741, de- 
plaintiff moſt miſed the premiſſes to A. B. for 500 years by way of mori 
prove his the gage, to whom the plaintiff's leſſor is executor ; the mart- 
defendant's te- gage becomes forfeited, and this eſectment being brought, 
3 7 * the defendant obtained a rule to defend as /andlord in cafe 
para 11 nike the tenant did not appear; and at the trial it was inſiſted 
tion. upon for the defendant, that the plaintiff ought io prove that 
the defendant or his tenant was in poſſeſſion of the premiſſes 
in queſtion, and failing in that, Mr. Juſtice Burnett, who 
tried the cauſe, was of opinion the plaintiff had failed in 
proving his caſe, but reſerved it for the opinion of the court; 
and now upon debate it was held clearly per curiam, That it 
was 0 to prove the defendant or his tenant in poſſeſ- 
fion of the premiſſes, for the rule is, that the /andlord ſhall 
defend for the premiſſes only whereof his tenants are in po/- 
ſeſſion, and the party does not admit himſelf io be /andlord 
of any premiſſes which the plaintiff may make title to, but 
of ſuch only as were in poſſeſſion of thoſe tenants. The poſtea 
was ordered.to be delivered to the defendant. x 


Jeffreys verſus Walter. B. R _ 


Cricket ii a EBT upon a bond ; the defendant craves oyer thereof, 


game within and ſets out the condition, that whereas one 7. Parſons 
the 9 Anne, | 


ae F by bond of the ſame date is bound to the plaintiff in the 


given as a col- penal ſum of 1090/. to pay him an arnuity of 100/l. per an- 
lateral ſecurity num at the four uſual feaſts during their joint lives; now | 
by a third the condition of this obligation is fuch, that if J. Parſons 
perſon for | 
money won 
at it, is vo d. 


during the joint lives of him and F-freys ſhall pay him the 
annuity, then this preſent obligation to be void, otherwiſe 
to remain in force; quibis lectis et auditis; the defendant 
ſays he ought not to be charged, becauſe he ſays that after 
the 1/7 of May 1711, and before the making the ſaid bond, 
viz. ſuch a day and year, certain perſons unknown to the 
defendant, who ſtiled themſelves of the county of Kent, played 
againſt certain other perſons who ſtiled themtelves all Eng- 
land, at a certain game called cricket, and that the plaintiff 
won of Parſons 25 guineas on a bett upon tick upon the ſaid 
game, and alſo won of him a ſecond Bett upon another game at 
cricket played between the ſame perſons the ſum of 25 gui- 
neas upon tick; and that thereupon it was agreed between 
the ſaid Parſons and Jeffreys, that if the ſaid Jeffreys would 
advance to the faid Parſons 4471. 10s. to make up the 8 
_ boſt betts 500 l. he the ſaid Parſons would give him the ſaid 


recited 


* 
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recited bond to pay him an annuity of 100 J. a year during 


their / joint lives, and the defendant avers that the preſent 
bond was given by him to the plaintiff (as a collateral ſecurity) 
for money won at play, and that it is void by the ſtatute. 
Plaintiff demurs, and defendant joins in demurrer. _ 


Ik was argued for the plaintiff that cricket is not a game 
within the meaning of the ſtat. 9 Anne, and 2dly, That the 


* preſent bond was not given for money won at play, what- 


ever the bond given by Parſons might be. 


For the defendant it wid infilted; that cricher_ is 8 game 


though not mentioned in the ſtatute, and comes under the 
general words, or any other game or games whatever ; it is 
(to be ſure) a manly game, and not bad in itſelf, but it is 


the ill uſe that is made of it by betting above 10 J. upon it 


that is bad and againſt the law, which ought to be conftrued 
largely to prevent the great miſchief of exceſſive gaming. 

I Parſons's bond be void, there is no doubt but the de- 
fendant's bond is fo too, for which was cited Salk. 344, a 


caſe but by Holt C. J. as in point. The court inclined to 


give judgment for the defendant that cricket is a game, and 


argument and the parties agreed, ut audivi. 


that the preſent bond is void; but it ſtood over for further 


h Price verſus Griffith. B. R. 


N R. Philips moved to change the venue from Briſtol into Quere, he- 
Glamorganſhire upon the common affidavit, and cited ther the venue 


\ Tindale v. Gawynne in Trinity term laſt, wherein there was a 
rule to ſhew cauſe why the venue ſhould not be changed 


can be chan- 
ged by the 
couit of B. R. 


from London to Carmarthen, which was made abſolute the into Wales. 


laſt day of that term upon affidavit of ſervice when the court 
was full But now Denniſon and Foſter Juſtices (being only 
in court) refuſed to make a rule to ſhew cauſe and (defired 
Mr. Phillips to ftir it again when the court was full, that 


the matter might be fully conſidered, for it was of great 


conſequence. 


The next day Mr. Philips moved is again, when Lee C. J. | 
Denniſon and Foſter were in court, and made a rule to ſhew 
cauſe, but declared it ſhould not be made abfolute without 


hearing the other ſide. 


And now Mr, Evans came to ſhew cauſe, and inſiſted that 
as this court could not try it in Wales, the venue ought not 


to be changed, and if the court ſhould think fit to change 
„„ 8 . te 
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The venue 
has been fre- 
quently chan- 


ged into coun» 


ties palatine, 
2 Stra. 807. 
contra. 


A perſon in- 
dicted for in- 
ſulting a juſ- 
tice of peace 
ſhall not be 


diſcharged 


from the pro- 
ſecution altho 
the juſtice be 


the venue, yet the cauſe mult be tried in an adjacent county z 
that the court of eee conſtantly conch to change the 
venue into Wales. | 


Mr. Philips e contra : If ths venue be changed it may be 
be tried de vicineto, dig. in the next adjacent county to Gla- 
morgan, and this court cannot be ouſted of 7uriſdidion into 
Wales but by plea. Chapman v. Maddiſin, Paſ. 12 Geo. 2. 
and the detendant cannot now plead in abatement, the time 
for pleading a dilatory being now expired, and the defen- 
dant by this application admits the juriſdidion ; this court may 
ſend the record to be tried in thè next adjacent county, and 
if the venue cannot be changed into Wales, great inconvent- 


_ ence will enſue, for a poor WWelchman way be draw from his 


own country to defend himſelf in the moſt remote county in 
England. | 


Per curiam, the cafe of Tindale v. San paſſed ſub file "i 
tio; this is a matter of great Haute wende, and Amy ſtand - 
over to be conſidered. | | 


MN. B It was faid by Sir John Strange in the caſe of Tindale 
v. Gyavnne, that the Exchequer frequently change the venue 
into Wales, and that in Markham v. Norton this court changed 
it from Cumberland into Lancaſhire, Paſ. 8 Geo, 2, and in Goaw- 
man v. Falkner, 9 Geo. 2, this court changed it from Middle-. 
ſex to Cheſhire ; and in 2 Ld. Raym. 1418, it was changed 
into Cheſhire, for this court can fend down the record by 
mittimus to be tried in the next adjacent county; but Sir 

Jobn admitted that in Moore v. Fernyhough this court refuſed 
to e the de nue from London to 9 | 


Rex verſus Elles. B. R. 


\H E defendant was indicted 15 Walsh Mr. Ne 

a juſtice of peace in the execution of his office. Mr. 
Recorder of London moved that the defendant's recognizance 
might be diſcharged upon an affidavit that Mr. Burdus was 
dead, and that the defendant has been in gaol ever ſince 


Odlbober laſt. Mr. Attorney General oppoſed this; per euriam, 


This is a matter well becoming the government to proſecute, 
and the defendant muſt either plead Not guilty, or confeſs 
the indictment ; fo he pleaded Guiliy, and. ſubmitted o 


the Juogment of the court. 


Waters 


* 9 


2 good or not. 


pears to us the bond may be good, and if it be ſo, the plain- 
tiff's taking an aſſigninent thereof amounts to a return of the Rhee 
Writ, and therefore you come too ſoon to move to diſcharge 2 
the ſide-bar rule; fo let it be enlarged until it be deter- 


— 
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Waters verſus Bovell. B. R. 


7 RE SPASS; the defendant juſtifies for toll at Houn- Leave given 


loco, and pleaded two pleas in Hilary term laſt ; and to add a plea 


in this term, after iſſue joined, obtained a rule to ſhew after two 
terms ſince 


| cauſe why he ſhould not have leave io amend his two pleas, the firſt plexs 


and to add a third plea. Upon ſhewing cauſe Mr. Ford were pleaded* 
objected to adding the third plea, becauſe it was now #200 | 
terms ſince the defendant pleaded; and compared it to the 


_ courſe of the court not to give a plaintiff leave to add a 
count after vo terms. But per curiam, (abſente Wright J.) 


The ruie muſt be abſolute upon paying coſts, both as to 
amending the two pleas, and adding a third; for there is 
no time limited for application to the court to plead ſevera! 
pleas; the reaſon why a plaintiff muſt apply for leave to 
add a count within zu terms, is becauſe he is obliged to 
declare within zu terms, otherwiſe he will be out of court 
and a new count is conſidered as a declaration; and the 
plaintiff's being refuſed after zue terms to add a count, is 


not under ſuch difficuliy as the defendant would be if he 


were refuſed to add a plea after /2v0 terms, becauſe the 
plaintiff may have a new action, Serjeant Draper for the 
defendant, LET TE 


Lord Brooke verſus Stone. B. R. 
| | To a bail- 


E BT upon a bail-bond ; the defendant the bail!“ has bond, the de- 


pleaded that the bond was really executed after the fendant pleads 
it was taken 


return of the writ, whereby the principal defendant was On. 
arreſted, and that the bond is dated before the day it was turn of the 


executed, and is void by the ſtatute. The plaintiff demur- writ againſt 


the principal, 


red, and defendant joined. | | 1 | 
4 5 6 5 8. 3 Demurrer. 


A fide-bar rule for the ſheriff to return the writ againſt Eto 


the principal defendant having been obtained upon a ſup- 


poſal that the bond is bad; it was now moved that the ſides The plaintiff | 


bar rule might be diſcharged, becauſe the plaintiff has had ee eee 


an aſſignment of the bail- bond. 8 ſheriff” to re- 
turn the writ againſt the principal defendant before it be determined whether the bond' be 


Per curiam, if a plaintiff accepts an aſſignment of a bail- If a plaintiff | 
| | accepts an at» 


bond, he cannot have a rule for the ſheriff to return the Senn of '«- 
writ ; at preſent it remains to be determined whether the þ,,j.bond, he 


bond taken he good or not, and for any thing that yet ap- cannot call 
upon the ſhe- 


riff to return 


mined whether the bail-bond be good. | 
| | - A. The 
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A father hav- | 


ing a power 


to appoint 


portions to 
younger 
children, to 
be raiſed at 


all events, in 


ſuch ſhares as 
ke ſhall think 
fit, cannot 
annex a con- 
dition to the 
appointment 
of any child's 


| ſhar e. 


Joinder in * 


tion. 
Wherever the 


ſuit will ſur- 
vive to the © 


wife ſhe muſt 
be joined. h 


V. The defendant in his plea avers that the writ was 
returnable the 234 of Fune, and that the bond was taken 
and executed atterwards, and traverſes that it was taken 
before the return of the writ. | | i 


Pawlet verſus Pa wlet. In Chancery. 


ORD Paaulet having a power under his marria ge- ſet- 
tlement of diſtributing 200007. which was ſettled for 
his younger childrens fortunes, in ſuch ſhares and propor- 
tions as he ſhould think fit, appointed 29900. to his fon Ann 
Paavlet, ſubject to the deviſes in his wil, and direQed the 


other 1001, to be equaliy divided amongſt his younger 


children. 


Per Lord Hardwicke : This is void as an appointment, be- 
cauſe where a father has only a power of appointing or diſ- 
tributing pcrtions, which are to be raiſed in all events, in 
ſuch ſhares and proportions as he ſhall think fir, he cannot. 
annex any condition to the payment of any ſhare which he 


_ appoints ; and if fuck condition annexed is for the father's 


own benefit, it will then have the appearance of fraud, 
therefore this court will look upon ſuch appoiniment to be 
void; otherwite it is where the portions are not to be raiſed 
at all without the father's appointment, for there the father 
may annex a condition. Where the appointment to a par- 
ticular child is evaſive and illuſory, this court will ſet it 
aſide, and will not allow ſuch inequalities to be made 


amongſt children, as appear to be unconſcionable and unrea- 


ſorabie. However in the preſent caſe the parties in this 
cauſe having agreed to abide by Lord Paavlet's intention and 
vill ſo far as could be collected; the decree was made 
accordingly, 5 N | 


Dunſtan and his Wife verſus Burwell & al. B. R. 


VB for a penalty in articles of agreement made be- 
% tween the plaintiffs and defendants, whereby the de- 


fendants agree, under a certain penalty, to grind all 
their corn and grain at the mill of the plaintiffs, and this 
penalty is agreed to be paid by the party offending to the 
parties offended or injured. Upon a demurrer to the decla- 
ration, Serjeant Bootle objected for the defendants, that the 
wife of the plaintiff ought not to join in this action. 

But on the other fide it was ſaid by Mr. Ford, that it is 
ſtated in the declaration that the mill is the mill of the 


| huſband and wife, and that the action would ſurvive to 


her, and the agreement 1s expreſly with them both ; and 
that it 1s a general rule that in every caſe where the ac- 
tion will ſurvive to the wife ſhe muſt be joined, and 

ns | | | | both 


* 


F 


happen fo long to live, and from and after the determina- 
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both the plaintiffs are injured; and of that opinion was the 
whole court, and gave judgment for the plaintiffs. 


Doe verſus Carleton. B. R. 


TN ejeAment a ſpecial caſe made at N lis for the opinion 


of the court. : 


Richard Lee being ſeiſed in fee of the lands in queſtion, and Teſtator deviſes 
having only one child Henry his fon and heir unmarried, in 1700. to his wife for 


made his will, and deviſed his lands in thefe words, wis. I three years, re- 


give deviſe and bequeath unto Jane my now wife, the right —_ eos | 


« of all my meſſuages and tenements, both lands and leales years if he ſo 
not made unto her in jointure, to be by her received and en- long live, re- 
« joyed immediately after my deceaſe for the term of three mainder to him 


years, provided the continue ſo long ſole and unmartied, e. ner 99 


> years if ſuch 


and not otherwiſe. Iiem, I give, deviſe and bequeath, after Wife as he ſhall 


„the determination of the ſaid three years, all that tenement marry ſo long 

called A. (which are the lands in queftion) to Henry my live,remainderto 

« ſon during the term of fourſcore and nineteen years, if he the, beire of bis 
ſon's body and 


| their heirs of 
« tion of that term, for and during one other term of four- their bodies, re- 


« ſcore and nineteen years, if ſuch woman as ſhall be his wife mainder over in 


« ſhall happen ſo long to live, and after the ſaid two terms, or fee, the deviſe 


the death of Henry and ſuch woman as ſhall be his wife at the to the heirs of 


the ſon's body is 
a good executory 


time of his death, then to the heirs of his wy lawtully be- 


n gotten, and the heirs of their ſeveral bodies ifluing ; and for geviſe, 
default of ſuch iſſue, to the faid Jane my wife during the 
term of her natural life, and after her deceaſe to E. Lee, ſon 

* of E. Lee my brother, and his heirs for ever.“ e 


Soon aſter the making his will the teſtator died ſeiſed, leaving 


x Jane his wife and Henry his only ſon and heir; whereupon Jane 
entered into the premiſſes, (being no part of her jointure) and 


received the rents for three years; then Henry the fon entred 
and was ſeiſed, and afterwards married Mary Watſon, and con- 


tinued in poſſeſſion till the year 1718. when he died, leaving 
Mary his wife, (who was poſſeſſed of the premiſſes and died in 


1721.) and two daughters by her, vis, Elizabeth the wife of 
John Salter, and Mary Lee, who are the plaintiff's leffors and 
no other iſſue, who were both infants at the time of their mo- 
ther's death, and within ten years after they came of age 


brought this ejectment; and the queſtion is, whether the leſſors 


of the plaintiff have a title under this will as heirs of the body 
of Henry Lee; which was twice argued at the bar, by Serjeant 


Belſield and Mr. Ford for the plaintiff, and Mr. Henley and Mr. 


Gould for the defendant. . 
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Pledges. 


It was objected for the deſendant that the deviſe to the heirs 
of the body of Henry Lee was void, and that if it can take 
effect it muſt be by one of theſe three ways; 1½, Either as a 
preſent deviſe ; or 2dly, as a contingent remainder : or 3dly, As 
an executory deviſe. | „„ 


1 175 That it cannot take place as a preſent deviſe, becauſe 


Henry Lee was not married at the time of the teſtator's death, 


and therefore there was no body to take; 2dly, It cannot take 


effect as a contingent remainder, becauſe there is no freehold to 
ſupport it; and 3dly, It cannot take effect as an executory de- 


vite, of which there are only three kinds; 1/7, Where the de- 
viſor departs with his whole fee-ſimple, but upon ſome contin- 
gency qualifies that diſpoſition, and limits a fee on that contin- 
gency; the 2d ſort is when the deviſor gives a future to raiſe 
upon a contingency, but does: not depart with the fee at pre- 
ſent, but ſuffers it to deſcend to his heir; the zd fort are of 
leaſehold intereſts or terms for years: and the preſent deviſe is 


none of thele three ſorts. 


For the plaintiff it was admitted not to be a preſent deviſe, 
nor a contingent remainder, becauſe there was no freehold to 


ſupport it; but it was ſtrongly inſiſted that the teſtator's inten- | 


tion was clearly to provide for his ſon and his iſſue, and if his 
intention can poſſibly take place by law it ſhall, and there is no 
way for it to take effect but by way of execatory deviſe. 


And now Lee Ch. Juſtice delivered the opinion of the whole 
court, that it was an executory deviſe, being to take place in 
futuro, and within the compatls of lives in being; and the poftea 
was delivered to the plaintiff, Et Dn ro 


Watſon verſus Richardſon. B. R. 


A CTION by bill; ſpecial demurrer ſhews for cauſe that 
there are no pledges to proſecute. Ford tor defendant cited 


Bro. tit. Bill, p. 15. Pledges p. 11. Dyer 288. pl 53. and 


many other cafes, Draper Serjeant for the plaintiff : Pledges 
may be found at any time pending the ſuit ; Curia, Will you 


move to amend and add pledges? Adjourned, and gave leave 
to move to amend. | ha 


Michaelmas 


1b Ok 


time, the miniſter ſaid, „If there is any thing for me to do it 
is time to go about it, for I ain obliged to be gone elſewhere” ; 


not ſcaled up in any cover, but open, and the teſtator deſired 
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Reech and Green, Executors of William Kennin— 

gale of Hitcham, verſus John Kenningale, Exe- 

cutor of William Kenningale of Elmſet. In 

Chancery. 855 MY 

PI ILLIAM Kenningale of Elmſet having two nephews, the de- Teſtator being 

fendant 7%n Kenningale and William Kenningale of Elmer, — alter 
in 1734. made his will and John NK. his ſole executor, and com- leave OE 
mitted to him the cuſtody thereof. Eight years afterward on the phew 106). his 
8th of November 1742. the teſtator being ſick and weak, ſent for executor being 
the miniſter of the pariſh to pray with him, who, among other Preſent tells him 
diſcourſe he had with the teſtator, aſked him if he had ſettled — _ _ wed 
his worldly affairs, who anſwered he had not, but that he would 2 * : 
ſend for his nephew John K. who had his will, to come to him nephew the 
the next day, and alſo defired the miniſter to come to him at 100). which 
the ſame time to aſſiſt him in making ſome alteration in his aſter the teſta- 
will in favour of his nephew William, to whom he recollected os 
he had left nothing. Accordingly the next day the miniſter ;, , fraud upon 
and the two nephews met all together in the room where the the teſtator. 
teſtator was lying ill in bed; after they had been together ſome 8 


whereupon the nephew Fobn K. produced the will, which was 


the -miniſter to read it over, who did fo in the pre ſence and 
hearing of the teſtator and his two nephews, whereupon his 
nephew William in a modeſt manner ſaid, Uncle you promiſ—- 
„ed to give me 1000.“ the teſtator anſwered, * yes, I did”, 
and turning his face towards his executor fohn, defired him to 
pay William K. the 1001. whereupon John promiſed the teſtator 
that he would pay William the 1007. and told the teſtator that 
he need not make any alteration, or inſert it in his will, for if 
William doubted his performance of the promiſe he would then 
give him his bond or note to pay it him, upon which the teſta- 
tor and Milliam were ſatisfied, and no alteration was made in 


the will. | 
Qu +; Pw. 


* 
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The next day the teſtator died, and ſometime afterwards 
William the nephew alſo died, and having made his will and 
the plaintiffs his executors they have brought this bill againſt 
John K. to be paid this 100. ſetting forth the matter above 
ſtated. | N 


The defendant put in ſeveral ſhuffling anſwers, but upon the 
whole admitted he had the cuſtody of the will, and that the 
parties all met at old William's houſe, and the miniſter read the 
will as in the bill; but ſays, that when the nephew William 
ſaid, Uncle you have given me nothing, the teſtator made 
no anſwer, but after William had repeated thoſe words ſeveral 
times, the teſtator at length ſaid to the defendant, You may 
„give William tool.” to which the defendant anſwered, © he 
would do every thing that was juſt and right according to his 
«© will, and that Mr. Haynes (who was the miniſter then pre- 
« ſent) ſhould know it.” Then he goes on in his anſwer, and 
denies that the teſtator defired him to give Milliam tool. but 
believes he might ſay, He would pay him 100/. or give 
his note or bond for it, but that he only made this offer to 
„ prevent William from importuning the teſtator, who was very 
 * fick and weak.” Then he goes on in the fame anſwer, and 
denies that he promiſed to pay William the 1oo/. or give him 
his note or bond for it, and cannot ſay what words the teſtator 
uſed upon the ſaid occaſion of meeting, and is doubtful whether 
he was of ſound mind; that the teſtator did not ſend him 
orders to bring the will, but defired him to bring 1t the next 
time he came to him; that he was generally at the teſtator's 

houſe every day when buſineſs did not hinder him, that he can- 
not form any belief as to the teſtator's intent to alter his will in 
favour of Milliam, and admits he refuſes to pay the 100. as it 
is not inſerted in the written will. Sk 5 


The plaintiffs proved the charge in the bill by Mr. Haynes the 
1ninifter ; the apothecary who attended him, proved the teſta- 
tor a day or two before his death declared he had not ſettled 
his worldly affairs, and another witneſs proved that about three 

months after the teſtator's death the defendant acknowledged 
to one Mr. Stearn that the teſtator had left William rool, but 
that he ſhould not be in a hurry to pay it him till the year and 
day was up ; upon which Mr, Stearn aſked the defendant if he 
would then pay it, to which he anſwered that upon his honour 
he would pay it then. 5 . 


Lord Chancellor: This a plain fraud upon the teſtator and 
the plaintiffs might almoſt have heard the cauſe upon bill and 
anſwer, for although the defendant has ſhuffled in ſuch a man- 
ner, yet he has in effect admitted the ſubſtance of the bill, and 
I would go as far poſſible to fix the defendant perſonally ; and 

if the promiſe or declaration after the teſtator's death had been 
made to William the nephew inſtead of Mr. Stearn, I would 
. | 1 have 
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D Antin, the cargo whereof was chiefly gold, and carried her 


in offered to buy their ſhares of the prize, at the ſame time re- 


— —— — — — o 
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have decreed the defendant to have paid the 100l. out of his 
own aſſets, but I think that would be going a little to far as this 
caſe is; and if there be not ſufficient aſſets, I cannot let the 
plaintiffs in, pari paſſu with the other legatees, ſor that would 
be to alter the written will; but I decree the defendant the _ 
coſts of the cauſe until this time, and that an account be taken 
of the teſtator's perſonal eſtate, and the plaintiffs to be paid out 


of the reſidue, and reſerve the conſideration of ſubſequent coſts. 


Baldwin and Alder verſus Rochford. In Chancery: 


AE plaintiffs were ſailors on board the Prince Frederic contract with 


| Date hich took a great prize called the % two ſailors for 
eee - OY wr the ſale of their 


. * 0 0 0 j ſ | 
into Kinſale in Ireland; while they were in that harbour the pions eee, foar 


two plaintiffs got on ſhore, and having there run into debt, of impoſition 
ſent to their captain to deſire he would advance them ten and public 
pounds in part of their ſhares of the prize money, which he inconvenience, 


refuſed to do, and threatened to prick them as run away from 
JJ 9 > | 


The defendant knowing this and the circumſtances they were 


preſenting to them the danger they were in of loſing them, 
either in caſe they were prick'd by the captain as run away, or 
if the prize ſhould happen to be retaken before ſhe got to Eng- 
land, telling them the Breſt fleet was out, c. Whereupon 
and in conſideration of 150/. paid to Baldwin, and of 13c/ to 
Alder, they aſſigned their reſpective ſhares of the prize, and of 
what they might afterwards become entitled to, to the defen- 
dant ; and it coming out that the plaintiffs ſhares amounted to 
about Gool. a piece, and that the defendant knew this, the 
plaintiffs have therefore brought their bill to be relieved againſt 


this bargain, upon the foet of impoſition and public inconve- 


nience, in caſe ſuch bargains be ſuffered to ſtand, and ſet. forth 4 
the matter as above, which was proved. | 


For the defendant, it was inſiſted that he ran a great riſque, 
for that poſſibly the ſhares might be leſs than what he had really 


given for them, and that before the prize — ſately 
into ſome Engliſh port, there was both the danger of the ſeas 
and of the enemy, and if ſhe was loft or retaken he would loſe 
all his money. e 1 | 


Lord Chancellor: The general head of equity which the bill 


goes upon is fraud and impoſition ; and 1ſt, Here is a preſump- n 
tion. of fraud ariſing from the circumſtances appearing in the N 


cauſe, and the great value of the thing ſold in proportion to 


the ſmall price paid for it and although it is generally laid 


don 
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down both at law and in this court that fraud ſhall never be 
preſumed, yet an evidence of fraud may ariſe from the circum- 
ſtances and nature of the contract. + | 


2dly, Here is aftual fraud proved, and appearing upon the 
face of the bargain. | | | | 


And 1/t, Here is an evidence of fraud appearing upon the 
circumſtances of the contract, from the inequality of the price 
to the value of the thing fold. If the plaintiff Baldwin was a 
quarter-maſter (as it ſeems he was) it is admitted his ſhare will 
be about gool. if he was only a common man Goo. and the 

other plaintiff's ſhare is about 4001. So that one plaintiff has 
ſold his ſhare for about a fourth, and the other for little more 
than a fourth of the value. In caſes of marriage brocage bonds. 
contracbs with young heirs, &c. this court conſtantly ſets aſide 
ſuch bargains, upon the principles of public policy, and becauſe 
of the great inconveniences ſuch contracts would be to the pub- 
lic if they were ſuffered to be valid. | 5 


N. 


— CRAM "v9 . 


Tuere cannot be a more uſeſul ſet of men to the public, nor 
a more unthinking ſort of people than common Jes; who as 
| ſoon as ever they get on ſhore, for the ſake of a little imme- 
diate pleaiure are willing to part with their right to any thing in 

_ expedation, for a very File in poſſeſſion ; and this is the ſenſe 
of the legiſlature, both from the /tat. 1 Geo 2, and the 20 Geo. 
2. c. 24. whereby they have taken notice of them as a ſet of 
men not fit to take care of themſelves, and therefore have taken 
care of them againſt themſelves. . I do not ſay that every con- 
tract with a failor is void, or ought to be ſet afide, but every con- 
tract with them muſt be fair. A ſailor ſhall not be held to bail 
for leſs than 20/. and therefore no body will lend one of them 
20 ſhillings unleſs he gives his note for 20/. which none of them 
ever refuſe, and do it every day in Wapping, which ſhews what 

I have. before ſaid to be true, that they will do any thing for a 
little ready money to enable them to take their pleaſure. _ 


. 
r fe — JT — 3 1 r 2 
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Morrough v», It has lately been determined that aſſignments of this kind 

Comyns, ante. are good at law, and give the aſſignee a legal demand againſt 
the agent for the ſhip tor money received for the aſſignees uſe, 
though a court of equity might relieve in ſome caſes ; but this ! 
think was going a great way, and the ſtat. 20 Geo. 2, was made 
to prevent the expence of ſuits in equity. 5 | 


— bs d a * 
— hv + — 


As to the inequality of the price paid, it is ſaid for the de- 
fendant that can be no reaſon to ſet aſide the contract, conſi- 
dering the riſque he ran of loſing his money; and although by 

the Roman law the contract was void when the price paid was 
not —4 the value of the thing ſold, yet that law was never 
eſtabliſhed in England, nor does our law fix any certain pro- 
portion that the price ſhall bear to the thing, OED 
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In anſwer to this, I think at alone without any other mat- 
im- ter appearing in the caſe would not be a reaſon to ſet aſide the þ 
| contract in this caſe, but taking all the circumſtances together, 3 
| (and junfa juvant) that it appears the defendant had made in- 
the quiry into the value of the ſhares, and applied for that pur- 
poſe to the captain, had told the pl-iatiffs they were in danger 
of being prick'd run away, and alarmed them with the danger 
the of enemies and the ſea, ſhews plainly there was impoſition ; fo 
ice it appears the defendant moſt probably knew the value of the 
8 2 ſhares better then the plaintiffs, for though one of them was 
vill a quarter-maſter, yet it doth not follow from thence that he 
the knew the value, for the bead officers endeavour to keep that a 
has ſecret as much as poſſible from every body in the flup, for reaſons 
Tre obvious to any one. As to any hazard the defendant might 
ds. run that is nothing, becauſe it appears the ſhares were infured 
5 at al. per cent. from Kinſale to London. 
uſe SS DR. 
1b- 24ly, The affignment itſelf is pretty extraordinary; it is“ Al] 
and fingular ſuch ſhares of pay, wages, bounty money, prize 
money, plunder money, and all monies as now are or hereafter | 
or * ſhall be payable to me out of the Prince Frederic and Duke pri- 
as & wateers :” Now the plunder money is a diſtin thing, and might 
e- take in what theſe perſons might be intitled to by going in theſe 
in privateers at any time afterwards : this ſhews a bad intention 
fe of the defendant, and that plaintiffs did not mind what they 
20. were doing, and that the defendant was vet y ſharp, and is ſome 
of evidence of actual fraud. ; | 
en | | | | „ 8 
n- Upon the whole the pliantiffs muſt be relieved; and there- 
n- fore Late: the afigment to be ſet aſide, but not ſo abſolutely, 
all but that it ſhall Rand as a ſecurity for what is due to the de- 
m fendant Rochford, and that he ſhall only have his principal 
m money with intereſt at 5/. per cent. and that the managers of 
at the prize ſhall pay the plaintiffs the reſt of their ſhares, that 
a Rochford ſhall pay plainiitts their cofts as between them and him 
till this time, and that the plaintiffs ſhall pry the managers 
their coſts to this time. | . c 
d EO SE _ 5 
= | Van Morſell verſus Julian. B. R. 
E +: HE plaintiff being a merchant at Amſterdam, and the de- There muſt be a 
3 - fendant reſiding at London, indebted to him in a large ſum poſitive affidavit - 
of money; the plaintiff made oath of his debt before a Burgo- of the cauſe of 
2 maſter in Holland, who certified an account thereof to the plain- 2 
E tiff's agent here who makes an alfidavit that he believes the faid ſnecial bail. 
y oath and acccunt current are true, and thereupon ſues out a 
8 writ and holds the defendant to ſpecial bail; and now Mr. 2 Stra. 1157, 


that this is not a poſitive affidavit of the plaintiff's cauſe of action, 1226. 


Which 


Evans moved that common bail might be accepted, inſiſting 1209, 1219, 
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which the ſtat. 12 Geo. 1. requires for this purpoſe. Mr. Ford 
for the plaintiff cited Loveland v. Baſſet, Trin. 16 Geo. 2. where 
an aſſignee of a bond ſwore that the obligor was indebted in 
gol. for principal and intereſt upon the bond, as he believed ; 
and it was held ſufficient to hold the defendant to ſpecial bail. 


Per curiam, A poſitive affidavit of the cauſe of action is al- 
ways required, and affidavits going only to belief have often 
been held inſufficient ; and in the caſe cited by Mr. Ford there 
was ſomething more than in the preſent caſe, for the aſſignee 
had the bond in his own cuſtody, which of itſelf was ſome evi- 
dence of the debt, and the preſumption muſt be that it was not 
paid as the bond was not cancelled or given up to the obligor. 

So the rule for common bail was made abſolute. . 


Reynolds ver/us Kennedy. B. R. 


If the condemn- CTI O NM upon the caſe for a malicious proſecution brought 
tion of goods for in the King's Bench in Ireland; the declaration ſets forth 
—_—_— 2444 that the defendant upon fuch a day and year, with an in- 
7 don oor Sd tent to injure and oppreſs the plaintiff, at ſuch a place, in the 
ners be reverſed hold of a certain ſhip called the Unzizy, the property of the 
dy the commiſ- plaintiff, and under the hatches of the ſaid ſhip, unjuſtly ſeiſed 
fioners of appeal and detained fixty-one hogſheads of brandy, the property of 
—_— wy the plaintiff, and removed it into the King's ſtorehoule ; that 
licious proſecu- the defendant exhibited an information againſt the pl intiff be- 
tion does not lie fore the ſub-commiſſioners of exciſe to oppreſs the plaintiff falſly | 
againſt the in- and maliciouſly, alledging that the ſaid fixty-one hogſheads of 
former, for 3 brandy were brought into Cor“ in the ſaid ſhip, and were in 
e vo Fong tended to be carried away again without due entry firſt made 
ners ſhews there Or payment of the duty; that the ſub-commiſſioners condemned 
was a foundation the brandy, but upon an appeal to the commiſſioners of appeal 
for the informa- they moſt juſtly reverſed the judgment of the ſub-commi ſſioners, 
tion and proſe- and ordered the brandy to be reſtored to the plaintiff, whereby 
2 the plaintiff has been put to great coſts and damages, and there- 
fore brought this action; the defendant pleaded Not guilty, 
and the jury upon the trial gave a verdict for the plaintiff, and 
TL 175. Tod damages, But the court of King's Bench in Ire- 
land have given judgment that the plaintiff ſhall take nothing by 
his bill, and that the defendant may go without day; that is to 
ſay, they have arreſted the judgment. The plaintiff has brought 
a writ of error, and the error aſſigned is that the King's Bench 
in Ireland ought to have given judgment for the plaintiff upon 
the verdict. | 5 N | 


This caſe was twice argued at the bar; and this term the 
Chief Juſtice delivered the opinion of the whole court. 


Lee 


„%% "0 AU, f 
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which gives a penalty of 41. 1 any perſon who will ſue for the 
ame; and ſets forth that the defendant (below) not being ad- _ 


LI ES * 


Ilie Ch. Juſtice : I ſhall firſt premiſe that although an action 

will lie againſt one for proceeding wrongfully in an inferior court 

in many caſes, yet it is a kind of action got to be favoured ; and 
whenever ſuch action is brought, the expreſs malice and griemance 


muſt be laid in the declaration and proved ; and it is not enough. 
to ſay that the defendant brought an action againſt the plaintiff 


ex malitia & fine cauſa, per quod he put the plaintiff to great 


charges. 1 Salk. 14, 15. 1 Lord Ray. 380, 331. Hob. 266. 
1 Ro, Abr. 112. f. 8. I thall conſider the declaration in two _ 


views: 1½, The plaintiff having laid in his declaration that 
the /ub-commiſſioners condemned the goods, ſhews a foundation _ 
for the defendant's proſecution before them; ſo that this part 


of the declaration is plainly felo de je. Hob. 226. 6 Mod. 
262. Hard. 195. And zdly, Although it is laid that the com- 


mi ſſioners of appeal molt juſtly reſerved the judgment of con- 
demnation of the ſub-commiſſioners, yet we are all of opinion 


the plaintiff is not intitled to this action for we cannot infer 


from the judgment of reverſal of the commiſſioners of appeal that 
the defendant the proſecutor was guilty of any malice, and the 
judgment of the ſub- cummi ſſioners has juſtified the proceeding 
before them; if an action upon a falſe ſurmiſe be brought againſt. 


me in a proper court, I cannot have an action againſt him that 


brought it, and charge him with it as a fault diredly, as if the 


ſuit itſelf was a wrong act, for executio juris non habet injuriam. 
Hob. 266. and the gi/t of theſe ſort of actions atiſes from ſome 


evil practice or malice in him who ſues or proſecutes. Lutay. 


1571. Upon the whole we think the plainuff himſelf has ſhewn _ 


by his declaration that the proſecution was not malicious, becaule 


the ſub-commiſſioners gave judgment for the defendant, and 
therefore we cannot inter any malice in him. 


Judgment of the King's Bench in Ireland affirmed. 
Bodwic verſus Fennell. In Error. RR. 


C TION of debt for 46 brought upon a by-law in the A cuftom to ex- 
borough court of. the ebe s; the declaration ſets out slude foreigners 


tnat there has been a cuſtom time out of mind in that borough 2 2 ©orporation 


that no perſon whatever, unleſs admitted of one of the guilds _— 2 


or fraternities there, has a right to keep a ſhop in the town, (un- it are good, but 
leſs in the time of an open fair) nor to follow any miſtery, the penalty 


| handicraft or trade in the town, and that a 4y-/aww has been given by the by- 


law cannot be to 


made for the better preſerving and ſupporting the faid cuſtom, * 


mitted of any of the guilds or fraternities, and being a ſtranger 
to the corporation, had kept a ſhop and exerciſed the trade of 


a ſhoemaker, per quod aclio accrevit to the plaintiff to have and 


demand the ſaid 41. The defendant below demurred, and 
| CY 1 judgment 
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5 Mod. 104. 


judgment there was given for the plaintiff, and a writ of error 
it brought and the general errors aſſigned. The caſe was 
arzued laſt Michaelmas term. | e | 


Mr. Evans for the plaintiff in error took ſeveral exceptions : 


i/t, The cuſtom is unreaſonable, becauſe, for any thing that 
appears, à perſon who has duly terved an apprenticeſhip in the 
Devizes may not be allowed to follow his trade, for it does not 
appear upon what terms a man is to be admitted of any guild or 
fraternity; and the ferms may be very arbitrary, therefore it 


ought to have been laid in the cuſtom to make it a good one, 
that every perſon may be admitted upon reaſonable terms, as 


ſerving an apprenticeſhip, tc. 


2diy, The court where this action is brought is holden before 
the mayer, recorder and burgeſſes of the Devizes ; the action is 


in nature of a popular action brought by a ſtranger, but yet it 
muſt be conſidered for the benefit of the corporation, ſo that 
both the judges and jury, are to judge in their own cauſe, for 


the breach aſſigned is upon the cuſtom and not upon the by-law, 
but the by-law is only brought in, to fix the damage, which 
ſhews the action is principally founded on the cuſtom, which is 
for the benefit of the corporation, who are the judges. 


340%, 7. here is not a ſufficient breach aſſigned, for it is not aid 
that when this ſhop was kept open that it was not upon a fair- 
day, ſor any man may keep a ſhop on a fair-day. 


475. What 1 principally rely upon is, that ſuppoſing the 


caſe to be laid properly, and the court below has juriſdiction, 


yet this plaintiff being a /firanger cannot recover for the breach of 
the cuſtom, nor can the corporation, legally, make a by-law to 
annex the remedy to a pei ſon who has not the right, that is to 
lay, give an action for the penalty to a mere ſtranger. | 


Mr. Henley for the defendant in error : In anſwer to the ex- 


ceptions, 1/7, It was never doubted but a corporation may, by 


ci ſtem, put ſuch terms upon the inhabitants as are agreeable to, 
and conſiſtent with the cuſtom; and that no man can be free of 


the city of London unleſs he be firſt admitted of ſome Guild, and 
if it appears that the terms of admiſſion or fine for it be unreaſon- 


able, this court upon a mandamus will Judge thereof, therefore 
the corporation cannot put arbitrary terms of admiſſion upon any 
man. 5 „ 15 


24, The corporation is not at all intereſted in the recovery of 
the penalty, for the plaintiff here recovers for himſel 


dh, 


ror 
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he 3, The breach afligned is, that he kept a ſhop within the 


Devizes, and exerciſed the trade of a ſhoemaker therein con- 


trary to the cuſtom, which thews that it was not upon a fair- 
day only, for that would not have been contrary to the cuſtom- 


Th athly, A cuflom to exclude foreigners is good, and they : 


may make by-laqws to enforce and iupport Hat cuſtom, (though 


] admit a grant from the crown of ſuch a privilege would be 
bad) and therefore the by-law is ſet out to ſhew it does not 


exceed the cuſtom. _ 


Lee Ch. Juſtice : Did you ever know a penalty upon a by- 


| law given to a ſirang er? 


Denniſon Juſtice : If a corporation have a cuſtom and any 
thing be done in breach hereof, the corporation itſelf muſt | 


bring the action, and there is no inſtance of any ſuch action 


by a ſtranger, but only in that of the Chamberlain of the city 
of London, 5 Rep. 63. It has been determined in the caſe of 


Ellington v. Cheney, 9 Geo. 2, that a cuſtom to exciude foreign- 


ers is good, and that a H-lazo with a reaſonable penalty in 
ſupport of ſuch cuſtom is good, when the penalty is given to 
the corporation or guild; this was error from the Mayor's Court 


of Bath in an action brought by the Maſter of the guild of 
 Shoemakers of Bath, wherein the plaintiff declared that it 


was a corporation by preſcription, that there had been a 
guild of ſhoemakers immemoriaily, and that none ſhou:d exer- 


ciſe the trade who was not mace free thereof; and a by-law 


was made, that :f any perſon ſhould follow that trade not 


being free, he ſhould forfeit a certain penalty, to be reco- 


vered by the maſter of the guild, who brought the action, 


and the judgment was afſrmed, 


Then the caſe at bar ſtood over, and Mr. Evans replied 
three days afterwards, and cited the cate of. Hollings v. 


Hollings v. 
Hungerford. 


Hunger ford, Faſche 3 Geo. 1. which was debt upon a by-law © 


for recovery of a penalty upon a by-law by the chamberlain 


of Briſiol ; the by-law was made under a power they h:d 


by their charter, which power was to wake by-laws, with 


penalties to be recovered for the uſe of the coporation; the 


by-law in this cafe was, that every man who ſhould be cho- 


ſen a common council man, if he did not appear within ſuch 
a time and take the office upon him, ſhould forfeit 200 J. the 


defendant. did not attend and take the office upon him, fo 
the action for the penalty was brought by the chamberlain. 


The caſe was argued by ſerjeant Branthwait and Mr. York. 


(the preſent Lord Chancellor) and it was objected by the 


Serjeant that the Chamberlain was a ſiranger to the corpora- 
tion, that he was a /tranger to the rigbt, and therefore was 


2 ſtranger to the remedy, for that the right was in the cor po- 


ration; 


— ek ds 
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ration ; but Lord Parker Ch. Juſtice and the court held, that 


the action was well brought, and that camerarius ex vi ter- 
mini ſignifies theſaurarius of the corporation; and they de- 
clared that he recovered for the benefit of the corporation; 
and this court will take notice of the relation there is be- 
tween the chamberlain and the corporation, and that he 1s no 


 firanger, but (as it were) part of the corporation; from hence 


Mr. Evans concluded that a ſtranger cannot bring this kind 
of action. = | s | 
Henley: There is no negative determination in the caſe 
laft cited that they couid not have given the penalty toa 
ſtranger, | F e 
Lee Chief Juſtice : I think none of the three firſt objebion- 
will hold, and am only doubtful upon the laſt, | 
1 do not find any inftance of an action upon a by-law made 


for the recovery of a penalty in the manner (given to a /tran- 
ger) as this is; for this is much the ſame as if it had been 


given to be recovered by a common informer. In the cafe of 


Hollings v. Hungerford, the forcè of the objection was, that 
the action was brought by a ſtranger ; the anſwer given to 


it, and upon which the court gave judgment, was, that the 


chamberlain of Briſtol was not a ſtranger, but a known officer 
of the corporation, their ſervant and appointee to ſue for 
fuch penalties as the corporation was intitled to recover. 


There is a right in the corporation in reſpe@ to the cuſtom 
itſelf to have the cuſtom adhered to, and they are intitled 
to damages for the breach thereof; when they have made 


a by-law with a penalty for the breach thereof, they have 


thereby fixed the damages, which they may lawfully do; 
but I do not know that by any rule of Jaw they can trans- 


fer their right of action to a ſtranger ; I do not mean to bind 


myſelf by what I have now faid, but this is what I think, 


as at preſent adviſed. 


Wright Juſtice: The only difficulty with me is that the 
penalty is given to a ſtranger. In the cafe of Player v. Archer, 


2 Sid. 105, it appears a by-law was made whereby a moiety 


of the penalty was given to a ſtranger; if they could do 
that, why may they not give away the whole to a ſtranger ? 


the chamberlain of London is as much a ſtranger to the right, as 


any other perſon, and where is the unreaſonableneſs of giv- 


ing the penalty to a ſtranger? in public laws it is very com- 


mon, and almoſt always done, this is a point of great con- 
ſequence, and therefore requires further conſideration. 


Denniſon Juſtice : I think this cuſtom to exclude foreigners : 
is good, but that the by-law is a bad one. _ | 
"he 


: 3 make a 4y-/aw and fix a penalty for the breach thereof, 


convenient, for if the plaintiff ſhould be nonſuited where mult 


ſuch a 4y-lazo as this is, I am of opinion it is bad, as at pre- 
ſent adviſed. £ OR FO | 


deration; in the caſe of Hellings v. Hungerford, the objection 
was founded upon this principle, that the action could not be 
benefit, and the court ſeemed to admit the ſtrengt 


of a ranger. And in the caſe of Ellington v. Cheney, 9 Gee. 
2. the Ch. juſtice ſaid that an action upon a 6-lat in the name 
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The corporations where theſe cuſtoms are, have originally a 

right of action in themſelves for the breach thereof; this was 
formerly a doubt, but has of late years been ſolemnly deter- 6 Mod. 21. 
mined in C. B. Mich. 5 Geo. 2. between the corporation of Col- e 


cheſter and Symp/on, which was an action upon the caſe againſt 

the defendant for exerciſing a trade not being a freeman, con- 
trary to the caſfom, to the damage of the plaintiff : there is now _ 
no doubt but ſuch an action will lie, and à corporation need 

not make any by-law to enforce the cuſom, becauſe the law 


gives them an action originally. They may, indeed, if they 


ut it muſt be a penalty to the corporation itſelf, and pecuni- 


_ ary, and may be levied by res, or recovered by an action 


of debt at the ſuit of the corporation; I am not for carrying the 
right to ſue, further than the chamberlain of a corporation, as 
in Hellings v. Hungerford. The caſe at bar 2 further than 
carrying it to a franger, for it gives the action to any per/or 4x 
whatſoever let him live where he will, which is extremely in- 1 


the defendant find him; and as there is no precedent for 


5 Fofter Juſtice : Theſe excluſive privileges are much abuſed ; 
I have no objection to the czſſom, nor to the aſſignment of 
the breach thereof, but think the /2/? objection requires conſi- 


maintained by a /ranger ; but the anſwer to it was, that the 
chamberlain was not a ffranger, but ſued for the an eget 

of the 
objection that the action could not be maintained in the name 


of a firanger would not lie; if ſuch a 5y-/aw as this were to 
be held good, it would be letting looſe all mankind, and a 
poor man might have 500 actions againſt him at once, and 
not know where to find one plaintiff. e Lebron 


This caſe having ſtood over for a whole year, the Ch. Fuſ- 
tice this term gave judgment, and ſaid, that although a S 
politic has power to make a by-law to enforce a penalty for 


breach of a cuftom, yet they cannot give an action (to recover 
that penalty) ro a franger, but the corporation themſe]ves, or 
| ſomebody for them (as the chamberlain in the caſe of the city 


of London) muſt ſue for the ſame; if the law were etherwiſe 
it would be very inconvenient, it would be like aſſigning a 
choſe en action, which the policy of the law will not endure. 


Co. Lit. 214. a. And for this reaſon the judgment below per 


totam curiam was reverſed. _ 


Collet 
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Wie, whether 
material or 
not, 


A court of 


cquity will di- 


rect a con vey- 
ance agreeable 
to the teſta- 
tor's inten- 
tion, and de- 
part from the 
| words of a 
will in caſe of 
a truſt execu- 
tory, 

Eq. Ca. Abr. 
18 5, 186. 


Michaelmas Term 22 Geo. 2. 1748. _ 


Collet verſus Maſterman adminiſtrator. B. R. 


E B T upon a bond; the defendant” pleaded plene admi- 

niſiravit, the plaintiff replied that the defendant had 
aſſets ſufficient in nis hands to ſatisfy the damages aforeſaid, 
and thereupon iſſue was joined; and the jury found a verdict 
for the plaintiff that the defendant had 300 J. aſſets in his 
hands not adminiſtred. N Cf. 


Mr. Whitaker, moved in arreſt of judgment that this is an 
immaterial ue, for it ought to have been whether the defen- 
dant had ſufficient to ſatisty the debt and damages. F 


Mr. Ford e contra: The word damages is only ſurpluſage, ard 


by leaving it out the ue will be a ſenſible material ue, vix. 


whether the defendant had /uffcient to ſatisfy, c. and of that 


opinion was the whole court, Judgment for the plaintiff. 


Bagſhaw ver/us Spencer, In Chancery. 


ER Lord Hardwicke: A court of equity is ſometimes 

obliged to depart fr m the words of a wwi// in order to 

direct a conveyance to be made which will anſwer the in- 
tention of the teſtator. The word iſue in a will is a word o 


imitation, but in a deed is always a word of purchaſe. Heirs 


of the body in a will are not always words of limitation, but 
may be otten taken as words of purchaſe, in order to fulfil the 
teſtaror's intention LD 2. 


There is a difference between a truſt which by the words of 
a will is executed, and a truſt which is only executory; as a 


_ deviſe to A. and his heirs, upon traſt to convey to B and the. 


heirs of his body, is a truſt executory, and this court will make 
heirs of the tody words of purchaſe ; but a deviſe to A. and his 


_ heirs in truſt for B and the heirs of his body is a truſt executed, 


and B. will have an eſtate tail; and this court has greater 
right to interfere in one caſe than the other. As all traſts in 
notion of law were executory before the fatute of uſes, which 
has executed many of them, which are thereby become eg. 
eſtates, and wherewith this court does not interfere, theretore_ 
in order to bring a fraſt within the juriſdiction of this court it 
muſt be executory ; but where a iruff is executed, the teſtator has 


left nothing tor a court of equity to do. 


Hilary 


Hilary Term ; | 
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Rex verſus Dr. Purnell Vice-Chancellor of Oxford. 


Rule to ſhew cauſe why the Attorney General, or Solicitor, Upon an in- 
A or Agent on the behalf of the crown, ſhould not have formation by 
liberty to inſpect the public books, records and archives of the Attorney 
the univerſity of Oxford, and to take copies thereof, was _ al 1 — 
obtained laſt term, upon the motion of Mr, Attorney General, f Fo. 
Sir John Strange, and Mr. Solicitor General, and now Mr. ford for a mi. 
Wilbraham, Mr. Henley, Mr. Ford, Mr. Evans, and Mr. demeanor in bis 
Moreton, ſhewed cauſe on behalf of the defendant ; and firſt office, the crown. 
they objected that the rule obtained was too large and general, 9 yo 
| whereupon Mr. Attorney narrowed it, and acquainted the fte, and 

court that all they wanted was to take a copy of the ſtatutes archives of 
of the univerſity, which are kept by a proper officer called the univerſity. 
Cuſtus Arc hiworum of the univerſity, whereby it would appear : 
what was the duty of the Vice- chancellor. | | 


Counſel for the defendant : This is an information exhibited 
by the Attorney General virtute officii againſt the defendant for a 
miſdemeanor and miſbehaviour in the neglect of his duty both 

as vice- chancellor, and a juſtice of peace of the univerſity ; and No wan is 
what is now prayed on behalf of the crown is contrary to a bound to ac- 
well known maxim of law, that no man is obliged to accuſe bim cuſe himielte, 
Jeff, and more eſpecially in a criminal proſecution, as this is, 
Doctor Parnell, a ſingle member of the univerſity, proſecated 
in a criminal matter; the like rule might as well be prayed 
in the caſe of an indictment of any other member or ſcholar; 

or if any one citizen of London was proſecuted, the like rule 
might as well be pray: d to inſpect the books, papers and a- 
chives of the city, which no young gentleman who attends this 

bar would be ſo weak as to move. £ 


But ſuppoſe the crown, as founder, has a right to viſit the 
_ univerſity, Eat is a reaſon for this court not to interpoſe, be- 
cauſe there would be another plain method of proceeding. 


The caſe of Cre. v. Blackburn was a qui tam againſt the 
5 defendant as a clerk in the p- Mice for a penalty of 50 1 tor 
interfering in the election of a member to ſerve in parliament; 


A motion 


\ 


2 — 
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2 Stra. 1005. a motion was made by the plaintiff for leave to inſpect the 
2 fk to books of the po? office, alledging that thoſe books were touch. 
wg * ing the public revenue, in which every ſubje& has a right 
books in col- and intereſt ; but the court refuſed to grant the motion, and 
lateral ations. . confined themſelves to this, viz. that the queſtion in the cauſe 
not concerning any tranſaftion in the po/i-office (for which 
tranſactions only thoſe books are kept,) denied to grant the 
rule. So, alſo in the caſe of Beuſon v. Port in the laſt term, 

| which was an action on a policy of inſurance; the defen- 
Nor tothe % dant applied for a rule to inſpect the books of the cuftom- houſe 
_— * (intending to controvert the plaintiff's intereſt) alledging that 
i thoſe books were of a public nature wherein every ſubject was 
intereſted, as he had paid duties to the crown, and entred 
merchandizes in thoſe books; but becauſe the queſtion in the 
cauſe depending was not touching the ſubje& matter contained 

in the books, the court refuſed to grant the rule. | 


The caſe cited by Mr. Attorney of the King v. Berling, 7 
Geo. 1, was an indictment for following a trade not having 
ſerved ſeven years as an apprentice, which was removed here 
by certiorari, and a rule was made to inſpect the books and 
records of the court or corporation where the indictment was 
found; this is not at all like the caſe at bar, for it was no- 

thing more than what the party had a right to, as well as 
every ſubject in the kingdom has a right to ſee any public 
record, as an indictment zs. Es OP 


No inſpe&tion Theſe rules of inſpection, in the caſes of copyboldt, corpora- 
_ — 2 tions, books of the caſſoms &c. are never granted but only 
xe! nt 803 *B* where civil rights are depending, and by which he very thing 
phyhcians - 6 | |; 
by a doctor who in queſtion depends, and muſt be determined Doctor We/ 
is not a mem- was proſecuted for practiſing phyſick not being a member of the 
ber thereof, college of phy/icians, nor having a licence, nor being a graduate 
p of either univerſity ; he moved for leave to inſpect the books 
5 * 395. of the college of phyſicians, upon an imagination that he might 
85 find ſome entry therein in his favour; but the court refuſed 
to grant the rule, and ſaid the doctor had no right to ſee the 
books, he not being a member of the college. | | 


Information Rex v. Lee, Mich. 17 Geo. 2. was an information againſt 

r gainſt overſeers Ite and another overſeer of Windſor for taking upon them to 
for making an make a rate without the concurrence of the churchwardens ; 
illegal rate, the à rule for the inſpeCting of the books and papers of the pa- 
. _ Tiſh was made abſolute /ub filentio, and a rule for an attach- 
ment unleſs cauſe was made, for diſobeying the rule; upon 

| ſhewing cauſe againſt the attachment, the court ſaid the 

rule to inſpe&t the pariſh- books ought not to have been 

made, becauſe it was obliging the defendants to my” evi- 

| | - ence 


* 


- : 
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dence againſt themſelves, and diſcharged the rule for an 
attachment; and the maxim, ** that no man ſhall be bound 
to accuſe himſelf” has always been ſo religiouſly adhered 
to, that in the caſe of a witneſs, if any queſtion be put to 
him which may affect himſelf he ſhall not anſwer thereto, 
although poſſibly his anſwer might do compleat juſtice 
between the parties, ſo that the law will rather ſuffer a 
particular injuſtice, than break through this maxim, 
which would be fo generally inconvenient. Many other 
caſes might be cited, as 2 Lord Ray. 927. The Queen v. 
Mead. Bradſhaw v. Haſjelwood. Same v. Phillips, | 


 Suppoſing the defendant has theſe ſtatutes in his cuſto- 
dy, he is only a truſtee for the corporation, and what- 
ever crime he may have been guilty of, that cannot affect 
the univerfity ; and if the crown is the viſitor, the appli- 
cation muſt be to the Chancellor of England, and not to 
this court; and if this court was to make this rule abſo- 
lute, it will (inſtead of doing juſtice) lay a foundation 5 
for ſome thing like an ingui/tion of fate, for this court fits 4 
to hear evidence, not to furniſb it. DE | bs. 
Mr. Attorney and the counſel for the crown in reply in- S 

fiſted, that the public juſtice of the nation was concern- 

ed, that the crown gave the ſtatutes whereby the vice- 
chancellor was to govern himſeif and be governed, that 

that the King had a right to ſee them, that it might be 

known and ſeen whether he had ſo done. | 7 


The court took two days to conſider, and then the Ch. 
Juſtice delivered the opinion of the whole court. | 


Lee Ch. Juſtice : We are all of opinion that we cannot 
make this rule abſolute, and found that opinion upon 
former caſes, - but thigh this is a much ſtronger caſe than 
any of them. The only caſe cited for the King upon the 
motion for this rule was Rex v. Berkett or Berking, which 
was an indictment for exerciſing a trade not having ſerved 
an apprenticeſhip ; application was made that the proſe- 
cutor might be named, the court could not do Hat, but 
ſaid “ You may have a rule to take a copy of the re 
cord, and then you will ſee upon the backſide of the 
* inditment who the proſecutor is“; they had certainly 
a right to a copy of the record below, and if refuſed this 
court would have granted a rule, but this is not to the“ 
preſent purpoſe, e = | | | 
The caſe to the preſent point is 2 Ld. Ray. 927, The 
Queen v. Mead, 2 Anne, where the reaſon given for re- 
fuſing the rule was the maxim mentioned at the bar, 
** That na man is bound to accuſe himſelf”, Another 
ſtrong caſe was in this court, Trin. 17 & 18 Geo. 2. 
Part TI. | R Rex 


Fd 
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Rex v. Cornelius of Ipſwich. An information was filed 
againſt him and another juſtice of peace for exacting 

money from perſons for licenſing alehouſes ; it was moved 
by the proſecutor for leave to inſpect the corporation- 
books ; a rule was made to ſhew cauſe in the uſual terms 
to inſpeR the papers, books and records of the corpora- 
tion; and upon ſhewing cauſe it was very ſtrongly de- 
bated on both ſides, by Sir John, Strange and Sir Richard 

Lloyd, and ail the caſes cited then that have been now 

Cited, before the reſt of my brethren (myſelf abſent), 

time was taken to conſider, and J had a conference with 

my brothers, and we all agreed the rule could not be 
granted, becauſe it was a criminal proceeding, and that 
the motion was to make the defendants furniſh evidence 

_ againſt themſelves ; the preſent caſe is rather ſtronger, be- 

cauſe it is a proſecution for a crime of a more public na- 
ture, for unleſs it be ſuch, this court has no juriſdiction. 

And this is unlike a quo warrant, for that is a right grant- 

ed by the crown, and the public books and records are the 

proper evidence on both ſides. Rule diſcharged. 
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Stork verſus Herbert and Eyton. B. R. 


Practice. A Latitat was ſued out againſt the 7200 defendants 
The title of a ſued jointly, which was returnable the ſecond re- 
declaration turn of the laſt term; the defendant Eyton only was ſerv- 
— ed with a copy thereof before the return of the writ, and 
a declaration was delivered to him in an action againſt 

both the defendants as of Michaelmas term laſt ; then an 

alias capias iſſued, wherein both the defendants were 

named, returnable the firſt return of the preſent term, 

which was duly ſerved upon the other defendant Herbert, 

who filed common bail of this term, and then a declarati- 

on was alſo delivered to him intitled of laſt term, in the 

ſame action againſt both the defendants, and upon the firſt 

day of this term a rule to plead againſt both jointly was 

given, they having both filed bail before the rule was gi- 

ven, vis. Eyton of laſt term and Herbert of this; and 

now it was moved to ſet aſide the proceedings for an ir- 

regularity in delivering a declaration to one defendant in 

an action againſt /wo, when one was only ſerved with 

_ proceſs and in court. But per curiam, The irregularity is 

only a miſtake, and the plaintiff may amend his declara- 

tion by intitling it of this term: and defendants took 

& nothing by the motion. | On FORD 


Goldſworthy 


[ 


Facias, becauſe it did not ſtate the ſituation of the cauſe 


* my houſe at Farley-hi 


. 
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Goldſworthy verſus Southcott B. R. 
3 defendant died after interlocutory judgment where a defend- 
ſigned, and after a writ of inquiry executed and da- ant dies after a 


mages aſſeſſed, but before the return thereof, or final writ of inquiry 


; E ro ned oÞ 1 executed and be- 
judgment was entered, and thereupon the plaintiff ſued „ 


out a ſcire facias againſt the executor of the defendant, to thereof; the ei, 
ſhew cauſe why a new writ of inquiry of damages ſhould fa. againſt his 


not be awarded and new damages aſſeſſed and be reco- executor muſt be 


We | | | .., to ſhew cauſe 
vered ; and now Mr. Huſſey moved to quaſh the ſcire by HR. 


: mages aſſeſſed 
at the inſtant of the defendant's death ; for damages were ee not be re- 


at that time aſſeſſed, and the ire facias ought to have covered. 

been to ſhew cauſe why the damages aſſeſſed by the jury 1 Salk. 115. 
ſhould not be adjudged to the * Oc. and of hat Lill. Entr. 647. 
opinion was the court, and quaſhed the ſcire facias ; Den- 1 
niſon Juſtice cited Spencer Compton v. Leeds, 13 Geo. 1. 


C. B. where the form of this kind of Aire facias was ſet- 


tled on a demurrer, vig. that it muſt be to ſhew cauſe 


why the damages aſſeſſed by the jury ſhould not be re- 


covered, and faid he heard the argument in that caſe. 


Parſons verſus Lanoe. In Chancery, 28 January. 
CNOLONEL Lav, an officer in the army, being Tegator en 


{ about to go to Ireland, in July 173 2. made his will, that if he dies 


wherein he expreſſes himſelf thus, vis. I make my will before be returns 
in manner following; ** Firſt, In caſe I die before I re- 


from Ireland his 


* turn from my preſent journey to Ireland, I order that 2 | 


{{ and all the furniture be fold return, and dies, 
* as ſoon after my deceaſe as conveniently may be, then and this will is 


* charges the ſame with his debts and funeral, and gives found in his 
© 1000!/. to be paid our of the money ariſing by ſuch ſale 
to Theophilus B. and other legacies, and after payment only a contin- 
of his debts and legacies, gives the reſidue to his wife gent deviſe, and 
and her heirs for ever, and makes her and Ingram and ſhall not take 
© the plaintiff Par ſons executors,” | 


keeping at his | 
death, it was 


effect. 


Soon after the making of his will the teſtator went to 
Ireland, continued there for ſome time, and then returned 
to England; at the time of making his will and going to 
Ireland he had no children, after he returned he had two 
by his wife, a ſon and a daughter, and lived till 1738. 


when he died. _ 


It appears in the cauſe that the teſtator kept the will by 
him, that he made no other will, and that it was found in 


his keeping at his death, and has been proved in the ſpi- 
ritual court; and now this bill is brought for the 1000l.. 
to have the real eſtate fold, and to have performance 
of a contract entred into for the ſale thereof to Mr. 


. Maller; 
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Walter; the widow and executors, Mr. Walter and the 
ſon and heir of the teſtator, are made parties. ho. 


——— 


_——— 5 


E 


1 
—— 
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Lord Chancellor: Two queſtions have been made, 1%, 
Whether this be not a contingent diſpofition ; 2d, Whe- 
ther the teſtator's returning from Ireland, living after- 
wards with his wife till 1738, and having two children 
without ever publiſhing his will ſhall not amount to a 
revocation thereof, notwithſtanding the evidence of his 
Swinburne, keeping it by him; and as to the firſt point, I am of 
Condition, opinion that this is a contingent diſpoſition, and.depended 
upon his not returning from Ireland; and therefore I 
ſhall give no opinion whether the great alteration in the 
teſtator's family amounts to revocation ; there is a great 
difference ſince the itatute of frauds, between what would 
amount to a revocation of a will of lands, and of a per- 
ſonal eſtate; for as to lands, that ſtatute prevents a/l 
other ways of revoking a will except thoſe therein menti- 
oned. Diſmiſſed the bill without coſts, | 
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Rex verſus Brough, Eſq; Mayor of Hedon, B. R, 


Informstion ij TNFORMATIO NM in nature of a quo warrants | 
nformation in „ . | 
nature of a quo J bling the defendant to ſhew by what authority he 
warranto z de- exerciſed the office of mayor of the town of Hedon in 
fendant pleads the county of York; the defendant pleads that at the time 
ha 3 of exhibiting the information he was a Gentleman and not 
Eſquire, this is an Eſquire abſy' hoc that he was an E/quire. In laſt Trinity 
bad, becauſe this term Sir Thomas Bootle moved to ſet this plea aſide as fri- 
kind of proceed- volous, and only pleaded to gain time, and to prevent the 
ing is not within information from being tried at the next aſſizes, for that 
e e of the defendant by his office of nayor appeared to be an 
; Eſquire ; beſides, informations in nature of que warranto's 
are not within the fatute of Hen. 5. of Additions ; the 
court were ſtrongly inclined to ſet the plea aſide upon 
motion, and ſaid they had no doubt but it was bad, but as 
it was a new Cale they could not ſet it aſide upon motion, 
but that after it has been once determined to be bad upon 
a demurrer, they would from thenceforth ſet it aſide upon 
motion, therefore a demurrer was afterwards put into this 


plea, which came on to be argued this term. 


Serjeant Bootle pro Rege : The plea is bad, becauſe the 
ſtatute of additions only extends to actions perſonal, ap- 
peals, and indiaments wherein proceſs to the outlawry 
lies, and not to informations in nature of ue warranto's, 
wherein there is no original writ, nor will proceſs to the. 
outlawry lie. , | | | | 

But ſuppoſe this caſe be within the ſtatute of additions 
vet the plea is bad, for the addition of Z/quire is as well as 
= | gentleman 


--Þ 
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. gentleman; the King's ſerjeant of the kitchen is an E/quire, 
and yet he may be ſued by the addition of Cooke, Eꝶuire 
or Gentleman, and all degrees below Knight, are names of 


worſhip only. Theol. Dig. 57. Pp. 6. The plea is alſo bad 


in point of form, for it ought to conclude et hoc paratus eff 

_ verificare, and not with a traverſe. Raft. 108, 5 
Mr. Narese contra: It having never been determined 
whether theſe kind of informations are civil or criminal 


ſuits, T am at liberty to ſay they may be conſidered as cri- 
minal, and if fo, proceſs to the outlawry lies. Salk. 371. 


which brings this within the ſtatute of additions. I admit 
a man may be an Efquire by his office, bur no part of our 


plea admits the defendant to be mayor; there is certainly 
a difference between an £/quire and a Gentleman, inſo- 


much that in the court of C. B. Hil. 14 Geo. 2. between 
Meſſor v. Molyneux, in a motion for a procedendo, an affi- 
davit was produced, wherein a perſon named therein gen- 

- theman appearing to be a barriſter, the court would not per- 
mit the affidavit to be read, becauſe a Barriſter is an Eſ- 


quire by his office or profeſſion. 449; 


4s to the objection to the traverſe, that is only furpluf- 


age, and there are many caſes where a denial and traver/e 


are the ſame thing, Lambert v. Strowther, Hil. 14 Geo. 2. 
C. B. the defendant pleaded liberum tenementum ; the 
plaintiff replied it was his freehold and not the freehold of 


the defendant, and this was held good without a træverſe. 


Lee Ch. Juſtice : There never was any proceſs to the 


outlawry upon an information in nature of a quo war- 


ranto, which is not like a quo warrants by original writ, 


» v3 44 


Wightman verſus Thompſon. 


ed 


affidavit, after an order of a judge for time to after judge's or- 


1 M OT ION to change the venue upon the common yenye chang 
e 


trial for the fitting within term in Middleſex, the court 


changed the venue. 


Eaſter 


d upon pleading iſſuably and taking a ſhort notice of der to take no- 
DP 5 | S tice of trial in 


Middleſex, 


Eaſter Term 


22 Geo. 2. 1749. 


Tomlin ſpinſter by her guardian verſus Brookes. 


Infant by guar- CTION upon the caſe upon a promiſe of marriage; 
dian ſues, the Mr. Weller moved on the behalf of the defendant that 
plaintiffs aitor- the plaintiff's attorney might be obliged to give notice to the 
2 tb defendant's attorney of the place of the guardian's abode, up- 
guardian's place On an affidavit that the defendant did not know where the 
of abode, | tg lived, but had heard he was a man of mean circum- 

| ances, Per curiam, This was granted, and is often done in 


the caſes of qui tans and infants. 
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mother or uncle owed no debts. 
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32 & 23 Geo. 2. 1 


Dore verſus Geary. In Chancery, June 12. 


A FE ME covert being intitled to 1001. San ock as ad- Feme covert as 
miniſtratix to her late mother Mary Dow/e, and to executor to A. 


| Gool bank-frack as executrix to her late uncle William Fletcher ; and sdminiftra- 


tor to B. is inti- 


her huſband in February 4, 1743, made his will, and thereby ed to 70ol. 


deviſed to his wife all that 700“. India flock, which he was Bank ftock, her 


intitled to, intereſted in, or poſſeſſed of, to diſpoſe of as ſhe huſband deviſes 


ſhould think fit; at the time of making his will, the huſband to her Zool. 
had no ſtock at all in any of the funds, but ſoon afterwards 
his wife transferred to him the 7001. Bank-fteck which the tereſted in, or 


India-ftock 
which he is in- 


wes intitled to as aforeſaid, and the fame ſtood in his name istitled to, and 
at the time of his death, which happened ſoon afterwards ; after making his 


the huſband alſo before his marriage gave a bond in 1731- will ſhe trans- 


fers it to him,. 


that he would leave her 500 The wife ſoon after died, the Baik-Rock 
having made her will, and appointed plaintiff her reſiduary mall x | 


ſhall paſs, 
legatee, under which claim the plaintiff has brought his bill "4 
for the 700/ Bank. ſtoch. . . 


It appears in proof that the huſband had no India. ſtock, nor 
any ſtock at all at the time of making his will, that the wife's 


Per Lord Chancellor The huſband before the ſtock was 


transferred to him had an intereſt therein, and though he had 
not ſuch an intereſt as he could have transferred without his 


wife, yet that will make no difference, for the mother and 
uncle owed no debts. 244), The deſcription of the thing is 
only a mere miſtake, for it is plain the huſband meant the 
 Bank-ſtock, becauſe it agrees with the ſum ; and there are 
many caſes of the like kind, where the names of the deviſes, 
and deſcriptions of the things deviſed, have been miſtaken, 
and yet (when the teſtator's meaning and intention is plain) 
have been held good; as where a man gives his Black- borſe 
and has only a white-horfe, the white-horſe thall paſs ; ſo alſo 
Where alegatee's Chriſtian and ſurname are both miſtaken, as in 


Beaumont 
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Beaumont v. Fell, 25 I ms. 141. So in Ro. Abr. 614 P 4. 
A man deviſed lands in ſuch a place, he had no lands, but 
only tithes there, which paſſed. Suppoſe the huſband had 
_ aſſigned his intereſt in the ſtock before his wife transferred it 
to him, it would have been good, like the cafe where the 
huſband difpoſes of his wife's term for years ; beſides, I am 
of opinion that the huſband was bound to provide for his wife, 
which ſtrengthens this caſe. Decreed for the plaintiffs, 


| Chitty's Caſe. B. R. 


ne Nine YH I TTY was committed to the Fleet by the court t of | 
| e King's | 
debtor committ- / Exchequer for a contempt in not paying the ſum of 
ed by the Ex- 17007. a debt due to the crown, and was now brought 
chequer tothe into this court by his bail by virtue of a habeas corpus, and by 
Fleet brought them ſurrendered to the marſhal in diſcharge of themſelves 
ha. cor. and ſur- in a Cauſe depending here, whereupon Mr. Attorney Genera 

rendered in diſ- Moved for a rule to remand him to the Fleet; but per curiam, 
. charge of his You muſt bring an habeas corpus from the Exchequer, and 
bail, my be re- the marſhal ſhall now return it to that court, who may then 
woven again d recommit Chitty to the Fleet; and this has been often done 


the Fleet by an 
; both in civil cauſes between ſubjects and 1 in criminal cauſes 


ha. cor. from 
the Exchequer. al the ſuit of the crown. 


The Duke of Bedford verſus Alcock... B. K. 


CTION of Seb. for an amercement in à court leet; 
Joint counts in the declaration ſets forth, that the Duke is ſeiſed of the 
Ni, an manor of S-. Giles in the fields d e and that there is a 
ede wel in cuſtom within the manor for /ix ale-conners to be appointed by 
the leet, found- the Hteabard; that they, or the major part of them, ought to 
ed upon a pre- view, ſearch into, and weigh all the loaves of bread within 
ſentment by five the manor not exceeding three-penny loaves, or half quartern 
ale-conners, and | 
upon a mutuatus loaves, to ſee whether the ſame be of due weight ; that they 
may be joined in are to preſent every ſuch baker whoſe bread is found wanting 
the lame action. in its due weight, and that if any baker hinders thoſe ale- 
conners from ſearching and weighing his bread, after requeſt _ 
and refuſal they may preſent ſuch baker at the next court leet ; 
that the defendant A/cock on the 151th of April 1746. was an 
inhabitant and baker within the manor, and that at a court 
leet held the 15th of April 1746. fix ale- con ners were appoint- 
ed and ſworn in order to ſearch and preſent as aforeſaid ; that 
five of theſe ale-conners on the 17th of June 1746. perambu- 
Jated the manor, and went to the houſe of the defendant to 
weigh his bread, and that the defendant refuſed to permit 
tbem to weigh it; that therefore at the next court leet they 
prefented the defendant 'to the court, who amerced him which 
amercement Was then affeered by three afeerors to thirty-nine 
ſhillings to be paid to the plaintiff the lord of the manor, 


whereby an action e | 
The 


er in demurrer. 


prefented by a jury of twelve men at the leaſt. 
564. pl. 17. Cro. Car. 259 S. C. Cro. Elig. 654. 1 Sid. 233. 


— 
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The ſecond count in the declaration ſets out another cuſ- 


tom, that at every Eaſter court leet in this manor a jury is ap- 


pointed to ſearch and weigh the bread of all bakers in the 


— —— —— 1 * —— =» Dew 


manor that are above the price of three-penny loaves, that 


the jury perambulated the manor in order to ſearch and weigh 
bread, Wc, that the baker the defendant refuſed to permit 


this jury, which conſiſted of 31 perſons, to weigh his large Y 


bread, or to view it, therefore they preſented the defendant 
to the leet, , which amerced him, which amercement was af- 
feered to 39s. by which an action accrued to the plantiff ; the 
third and laſt count, is upon a mutuatus for 22 ſhillings, mak- 


ing up the whole demand in the declaration, which is of a 
plea of debt that the defendant may render to the plantiff 51, 


which he owes to, and unjuſtly detains from him, Oc. 


There 1s a general demurrer to the declaration and a joind- 
This caſe was argued by Serjeant Wynne, 
for the defendant, and Serjeant Bootle for the plaintiff, 1n 
Trinity term laſt. „ „ | 


Serjeant Wynne for the defendant : The cuſtom for fix 
perſons to preſent is bad, becauſe it could never have any 
legal commencement, being againſt a well known principle of 
the common law, which requires that all offences ſhall be 
1 Ro. Abr. 


The cuſtom is alſo bad in another reſpect; it is laid, that 


if any baker refuſes to let theſe ale-conners weigh and ſearch 


his bread they are to preſent him; I ſay this is bad, becauſe 
the court leet has no ſuch power out of court, ſo cannot dele- 
gate theſe ale-conners, they may fin? and impriſon tor offences 
in court, but have no conuſance of matters out of court. 


was the affize of bread at this time; in 2 Salkeld 687, Reg. 


o 


I1 is, allo laid, that if any bread be found wanting in the 
aſfize they may preſent, Ic. It is certain the e of bread 
_ varies very often, and it ought to have been F what 


v. Flint, an indictment for ſelling bread too light was held 


bad by Holt & Cur”, becauſe it was not laid what was the due 
weight, or how much was wanting; beſides the offence of 


making bread too light is a new offence, made fo by ſtatute, 


and therefore there could be no ſuch cuſtom as is laid. 


It does not appear by the declaration where the court leet 


was held, nor is it ſaid in what ſum the defendant was amere- 
ed, but only that he was amerced, and that amercement was 


was * Hob. 129. 


affeered, it ought to have ſhewn how much the amercement 


contra, 


It 
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Quzre the caſe 


Winter v. 


Norris, Hil, and 


Eaft 8 Geo, 2. 
debt for an 
amercement in 
Stepney court 
cured after a 
verdict. 


It may be queſtioned whether the lord be entitled io the 
amercements, for the crown may grant a ſeet and reſerve the 
amercements, and if the lord be intiiled it may be a queſtion 
whether an action will lie; I admit he may diſtrain, and that 
an action will lie for an amercement in a court baron, but I do 
not know that it will in a court leet. | 


The mutuatus cannot be joined with the two firſt counts, 


becauſe it is matter in pars, and the other counts depend up- 
on the records of the court leet ; and it appears the Jeet ad. 


journed, which it could not do. 


Serjeant Bootle for the plaintiff; The court leet has original 


juriſdiction as to the ge of bread, and if there was not 
ſome way to force bakers to permit the proper officers appoint- 


ed by the court to view their bread, the juriſdiction would 


be nugatory, Kirch 12. p. 26. ale-conner is an officer of the 
leet, and by his oath in Kirch. 46. 5. he is to ſee that bread 
ſold from time to time be of due weight. And by the Hat. 8 


Anne c. 18. the rights of lords of /eetsare ſaved as to afſize 


of bread A 


It is objected that it is not averred what the afſize of bread 


was at the time of the preſentment; to this it is anſwered, it 


is not neceſſary, for the cuſtom is to ſee it be of due weight, 


It is alſo objected that it is not faid * 225 the court leet 


was held; to this I anſwer that it is alledged to be holden 


within the manor, and there is no occaſion to ſay at what 


houſe, or ſign. 


It is further objected to the amercement, that it is not ſaid 


 evhat ſum; to this 1 Salk. 56 is an anſwer. And in Mich. 


3 Geo. 2. B. R. Stevens v. Howard, in debt for an amercement 


in the court of the Dean and Chapter of Weftminſter this ob- 

jection was taken, that it was not ſaid how much the amerc- 
ment was, only that the party was amerced, which was affeered | 
to ſo much, and the objection was over- rule]. 


T admit there may be a grant of a beet, and the fines and 
amercements reſerved to the crown, but th: court will not 


preſume this ; it muſt be ſhewn on the other fide ; the lord 
is primd facie intitled to the amercement and to this action, 


and the books are full of precedents to this purpoſe. 


In the caſe of Wicker and Norris, there was a cuſtom that 


the jury might adjourn in the leet ; and Lord Hardwicke 


| thought the cuſtom good, 


It 


to 


— Tammy. Term 22 "& 23 3 Geo. 4. 1749. 


255 


* is objected the nutuatus cannot be joined, if ſs, this 


court will have no Taree oy amerce ments under 49 | 


ſhillings. 


Lee Ch. Juſtice: Heb. 129. {cired) as has been often denied 


to be law. 


This caſe was cies the . time by Mr. Todrel for 
the defendant, and Mr. Ford for the Duke, in 11 


term laſt. 


Mr. Fadrell for the Aist: Phe court leet in derived | 


out of the torn, and is a kind of inferior torn granted to lords 
of manors, who, otherwiſe were formerly obliged to appear 
at the ſberif*s torn, and as the jury in the torn were of the 


very eſſence of that court; ſo they muſt likewiſe be in the 


leet which is derived out 'of the torn, 2 2 Infl. 751, 72. and 


therefore it is Oy to law for fix Jurors to e offences 


in the leet. 


The flatute of. Weſftm. 2. c. 13. was mods to prevent me- 
riffs in their rorns from fining without a jury of #we/ve men 
at leaſt, and it extends to preſentments in the leet, as Lord 
Cike in 2 Inft. 338, expreſſly ſays, and that this fatute of 


Weftm. is only declaratory of what was (before) the common 
law, for there is no ſaving of any cuſtoms in the ſtatute ; if 
this cuſtom. to preſent by fix jurors was in this court leet be- 


fore the ſtatute, it is now aboliſhed by the ſtatute, if this 


Jeet was taken out of the torn ſince the ſtatute this cuſtom is 
bad, being contrary to it. The fleward and jury conſtitute 
the het, for without zhe/e it cannot exiſt : the jury is io pre- 
ſent, and the court to puniſh, and a cuſtom to take away the 


office of judge and Jury of 12 men is * law. 


The offence for which the defondani is amerced. is not 

within the juriſdiction of the leet, for if it was, what occaſi- 
on was there for the flat. 8 Ann. c. 18. which gives power to 

Juſtices of the peace to enter bakers ſhops and weigh their 
bread ; like the ſtatute which gives the like power to inſpect 
apothecaries ſhops ; and this power given by ſtatute, is what 
never could exiſt at common law, for no man could enter 


another man's houſe ; and if the defendant be obliged to per- 


mit his bread to be weighed i in his houſe, it would be for bim 


to find evidence againſt himſelf. I admit they have power 
to perambulate the /ze?, and may buy the defendant's bread, 
and if the ſame be under due weight may convict him in the 


leet by a proper jury ; but this cuſtom to enter a man's houſe, 
in the manner it is laid, is very eee and iaconliſtent 


5 — the en of the Tu 
Ford | 


* 
* 
— 
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Ford for the plaintiff: Courts leet have been time out of 

mind, and it appears by our moſt ancient ſtatutes that they 

have had juriſdiction of almoit all offences againſt the public, 
Stat. 51 H. 3 de pare & cerwiſſd. : 5 


Il admit that a preſentment by i jurors in the torn, would 
be bad, but it does not from thence follow that it would be 
ſo in the leet, for the words in Weſtm. 2, c. 13. et fic obſer 
vetur de quolibet balivo libertatis does not include the ſteward 
of the leet. Co. 2 Inf, 388. E 


3 Leon 7, % The only true ſtandard and criterion of a court beet is the 
rcuw. 148. cuſtom and uſage of the place, Keilw, 140. 1 Ro. Abr. 5. 
| 11, 12. Hard. 56, Lane 55, 56. Cart. 177, and where the 
cuſtom only extends to affect the perſon by a jury of ſiæ per. 

Bro; Preſent- ſons that may be good, but if the freehold be concerned there 
1 i $2. muſt be a jury of eavelve. The preſentment by fix jurors is 
2 * Rep. 485 not coneluſive, the party who thinks himſelf aggrieved may 
Salk. 107. have a replevin, Cro, Fac. 58 3. That an action of deb! 
Carth. Mat- lies for an amercement in the leet. Raft, 151. Old Book of 
thews v. Cary, Entries 63. 5. Cro. Fac. 582. 1 Brown Ent. 154,' 168, 
1 Bail. 13. 169, 170, 171. That debt for an amercement and a mutuatus 

may be joined. 2 Brown Ent. 83, 84. l 


Judgment of the This term Lee Chief Juſtice gave judgment of the court 
_— for the plantiff , . 5 


Tee Chief ſuſtice: There are three counts in the declara- 

tion to which there is a general demurrer, ſo that if any one 

of the counts in the declaration be good, judgment muſt be 

If one count in a for the plaintiff, if ſuch count can be properly joined with 
declaration be the other two; and we are all of opinion that the count upon 
good, though all a ñutuatus is good, and may be joined with debt for an amerc- 
w 8 fo at, ment in a court leet, and that they are not actions of different 
jdement for the kinds; the whole three counts are for a debt created by diffe- 
plaintiff upon a rent means, but all upon contratts, the tue fir ft upon implied 
general demurrer. contracts in law,' and the mutuatus upon an expreſs contract; 
os. - gg and the true way to judge of this matter is his, that when: 
321. 8. P. ever the ſame. proceſs and judgment are in two counts they 
| | may be joined, otherwiſe they cannot; the proceſs and. judg- 
ments in all the three counts are the ſame, and they are very 

fimilar, for as debt on an ammercement cannot be maintained 

| againſt an executor, ſo neither can debt upon a mutuatus be 
Plowd. 182. b. maintained againſt an executor, ' becauſe wager of law lies in 
| both, Slade's caſe 4 Rep. 93. 1 Vent. 366. debt on a judgment 
and a mutuatus may be joined; ſo may debt on a bond and a 

mutuatus although there be different pleas required, becauſe 

there is the ſame proceſs and judgment. Debt and detinue may 

be joined. Bro. Foinder in action pl. 99, In 2 Salk, 772. is 

a precedent of a record, which was error from the C. B. 

313; OD 8 | Mn | argued 


Trinity Term 22 & 


eme D 


1749. 


— 2X ab. 6 


23 Geo. 2. 


ed, but it was not objected that they might not be well join- 


5 Zh — — — 
argued by Serjeant Cheſhyre and Serjeant Pengelly, in an action e 


of debt on an amercement in a court leet, and a mutuatus join- 


ed; and therefore as the mutuatus in this caſe is a good count, 


and may be joined, we muſt give judgement for the plaintiff, 


for non conſtat, but that upon a trial the plaintiff might be 


able to prove that count, and might take verdict upon the 
ſame, though the other count, ſhould be bad, and therefore 


we have no occaſion to give any opinion as io the other twW 


counts. 
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Kenchin ver/us Knight. B. R. 

TRE SPASS quare clouſum fregit; the defendant 

pleads a cuſtom that all the tenanis and occupiers of 
certain ancient meſſuages have a right of common in the place 
where, Cc. as belonging to the ſaid ancient meſſuages, for all 
their cattle /evant and couchant on thoſe meſſuages, and un- 
der ſuch cuſtom juſtifies the putting in his ſwine, &c, The 
plaintiff replies and confeſſes the cuſtom as pleaded to be true 
as far as it goes, but adds, that the cuſtom goes farther, that 
is, that they muſt be rung to prevent their rooting up the 


If a cuſtom he 
pleaded, another 
cuſtom repug- 

nant to 1t cangot 


be replied with- 


out a traverſe, 


but a cuſtom or 


matter conſiſtent 
with it may 
without a tra- 
verle. 


foil ; the defendant demurs generally to this replication. This 


caſe was argued twice at the bar; it was objected for the 
defendant that the replication was bad for want of traverſing 
the cultom in the ple. 5 8 8 


Per curiam : When a particular cuſtom is pleaded, another 
cuſtom repugnant to it cannot be replied without traverſing 


the cuſtom inſiſted upon in the plea, tor if it were otherwiſe, 


pleadings would run to an infinite prolixity ; but this is not 
the preſent caſe, for the plaintiff, in his replication, admits 


the cuſtom in the plea ſo far as it goes, and then ſays there 


is another thing to be done, which is quite conſiſtent with 
the cuſtom, and that is, to ring the ſwine, which is rather a 
qualification of the cuſtom pleaded, than a different one; and 


this replication brings the matter ro a ſingle point, which is 


the 
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the end of ſpecial pleading; and we all think the replication 
is very good, but have ſome doubt whether the plea be good, 
for it ſeems io be new to plead this as a cuſtom, for right of 
common has not been pleaded by way of cuſtom only in the 


_ caſe of copyholders, which is of neceſſity; but we give no 


The defendant 
permitted to 
plead a ſpecial 
Juſtification af- 
ter he had pleads 
ed the general 
iſſue, upon 
terms. 


opinion as to the plea, the replication being good, there muſt 
be judgment for the plaintiff. | 0 


Taylor verſus Joddrell. B. R. 


TT MPRISONMENT:: defendant pleaded the genera 
iſſue inadvertently, and now moved to withdraw it, and 
for leave to plead a juſtification that he was maſter of a ſhip, 
that the plaintiff was making a mutiny therein, and fo he im- 
priſoned him; this was done in Blackburn v. Matthews upon 
terms of taking ſhort notice of trial. And in Tarlton y, 
Wragg, Trin. 20 Geo, 2. defendant pleaded the general iſſue, 
and wanting afterwards to pay money into court, the defen- 
dant had leave to withdraw his plea, pay money into court, 
and plead the general iſſue again. In Trin. 21 Geo. 2. Water 
v. Bowel, the deſendant in Hilary term before, having plead- 
ed two pleas had leave in Trin. term following to plead a 
third plea ; and in Mic. 21 Geo. 2. Tefterys v. Walter ante 
197. leave was given to withdraw non eft faftum, and to 
plead the ſtatute of gaming. | 


Per curiam : There are many inſtances of this having been 
done when the court can prevent the plaintiff from ſuffering 
any inconvenience by it, as by obliging the defendant to take 


ſhort notice of trial, and that if there be a verdi& for the 


A perſon com- 


mitted by a ſe- 
cretary of ſtate 

| having been im- 
priſoned two 
years without 
proſecution, 
diſcharged. 


plaintiff he ſhall have judgment as of the preſent term ; there- 
tore let the defendant be at liberty to plead a juſtification, 
and the general iſſue alſo, if he pleaſes, upon the terms men- 
tioned, EE EO „ 


Rex verſus Fitzgerald. B. R. 


HFH E defendant was brought up by a meſſenger to the 
ſecretary of ftare upon a ha. cor. whereupon it was 
returned that the defencant was taken up by a warrant from 
the ſecretary of ſtate, and committed to his cuſtody two years 
ago, on ſuſpicion of high treaſon ; and now it was moved by 
Mr. Henley that the pritoner might be diſcharged abſolutely ; 
Mr. Attorney General for the crown oppoſed his being abſo- 
lutely diſcharged, and inſiſted he ought to give bail, although 
at the ſame time he admitted he had no particular act of high 
treaſon, or any evidence thereof, to charge the defendant with, 
or lay before the court. Mr. Henley totis wiribus . his 
e i Rs 
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being obliged to give bail, and inſiſted he had a right to his 


liberty, this being an illegal commitment; 1½, Becauſe there 
is no charge of any fact, or any ground of ſuſpicion, nor does 


the warrant mention either; 20%, The commitment is illegal, 


becauſe the warrant is only to bring him to be examined, not 
to commit him, and he cannot be committed to a meſſenger, 


for meſſengers never make any returns to juſtices of oyer and 


terminer, and the defendant has been a priſoner ever ſince 
February 1747. Per curiam, Here is nothing but ſuſpicion, 


no fact alledged againſt the defendant, and unleſs Mr. Attorney 


will undertake to proſecute directly, and have the defendant 
tried, he muſt be diſcharged without bail; upon which it was 


adjourned till next day, when the defendant was brought up 


again; and Mr. Attorney then declaring that he had no in- 
ſtructions to proſecute, the defendant was diſcharged abſolutely. 


Bull verſus Steward. B. R. 


c 10 N upon the caſe a ainſt the defendant, bailiff Eſcape upon 
of the Borough court of Southwark, for an eſcape upon meine proceſs 


meſne proceſs ; the declaration ſets out the levying the plaint 
and proceedings in the Borough court until the arreſt, and that 
the defendant Alice Rawlings in that action being in the now 


iſſued out of the 
borough court 

againſt the bailiff 
thereof, defend- 


defendant's cuſtody, he ſuffered her to eſcape to the plaintiff's ant bere ſhall 


damage; upon the general iſſue there was a verdi&t for the not take advan- 
| tage of any error 


in the proceſs 


piaintiff at laſt Surry aſſizes. And now it was moved in ar- 
reſt of judgment that the preſent declaration was ill; 1/ 


o below under 


Becauſe it appears that the plaint in the court below was le- which he may 


but only one was proceeded againſt, ſo that the plaintiff by 


| procgls againſt one only could not have had the etfe& of his 
ſuit below; to this it was anſwered and reſolved per curiam, 


That even ſuppoſing the plaint to be erroneous, yet the offi- 
cer ſhall not take advantage thereof in a collateral action as 


vied againſt 7wo perſons, John Warner and Alice Rawlins, juſtify, 


this is, and he may juſtify the arreſt under the proceſs, and 


he ſhall not be ſuffered to ſay in this action that the plain- 
tiff could not have had the effect of his ſuit below. 24h, It 


Aſter a verdict 


was objected that the declaration doth not alledge in what the court will 


in general that ſhe was indebted ; it might be upon a judg- 


manner Alice Rawlins was indebted to the plaintiff, but only Tug ene 


hing to be right 


unleſs the con- 


ment, or ſuch a debt as that court has no juriſdiction of, nor trary appears on 
does it appear that the cauſe of action aroſe within the jurif- the record, 


dition ; to this it was anſwered and reſolved per curiam, 


That this being after a verdict we will ſuppoſe every thing 


proved at the trial which was neceſſary to be proved, and that 

the cauſe of action aroſe within the juriſdiction, unleſs the 

_ contrary could be made to appear upon the face of this re- 
cord. Judgment for the plaintiff, 1 


Anonymous, 


N 
1 
"= 
; 7 
1 
1 
bl! 
+ 
£7. 
0 
J , 
: 5 
1 
3 
= 
FE 
[1 F 


: - 
A 
nn 


EEE. — . 3 — — 2 — —  —— * EYED 
2x0 -- Michaelmas Term 23 Geo. 2. 1749. 
Anonymous. B. R; 
e neon HIS was an action qui tam upon the ſtatute to prevent 
05 fraud in the admeaſurement of coals: Sir J. Strange 
Amended. moved for leave to amend the declaration, and cited 3 Lev. 


347. The Dutcheſs of Marlborough v. Widmore, 2 Stra. 890, 
and Wynne qui tam v. Middleton, which was an action for a 
falſe return of a member of parliament wherein the court gaye 


leave to amend the declaration, and upon ſhewing cauſe the 


rüle for the amendment was made abſolute; per curian. 


Hilary Term 
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Saunders verſus Forteſcue. B. R. 


Homie reple. 
for plaintiff's 


wife who die; iſſued thereupon, to the laſt of which writs the defendant 


after appearance appeared; notwithſtanding that a capias in Withernam was 


and before a plea, iſſued againſt defendant, which was held to be irregular, and 


Quere whether therefore all proceſs thereon was ſtayed. 

the ſuit ſhall SE; 75 | 
ftay ? Skin. * a 3 3 | 
11404 * The wife of the plaintiff being dead ſince the defendant's 
Carth. S. C. appearance, it was now moved that all proceedings in this 


Salk, 381. 705. action be ftzyed ; 1/2, Becauſe the party detained is a neceſ- 


ſary party to this ſuit; 240, From the form of the condition 
of the recognizance of bail in this action, which is that the 
party defendant ſhall appear de die in diem, plead non cepit, 
Oc. and if judgment ſhall paſs againſt him he ſhall render the 
body of the plaintiff's wite, or his own body in Vithernan, 


and ſhall alſo pay the damages and cofts recovered by reaſon 
of the taking and detaining, &c. Now the plaintiff*s wife be- 


. ing dead, it is impoſſible to deliver up the perſon of the wo- 
Cro. Jac. 533, inan, or io comply with the condition of the recognizance; 
Cro, Car. 89. and plaintiff may have an action for the detainer per guod con- 


O. — . . 
7 Sid. 335 Vrtium amiftt, 


7] XN homine replegiando being brought againſt the defen- 
giando brought dant for the wife of the plaintitt, an alias and pluries 


ent 
nge 
ev, 
Jo, 
"4 
ve 


he. 
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To this it was anſwered for the plaintiff that this action is 
brought for two purpoſes ; 1½, To remove the cuſtody of the 
perſon taken and derained ; 2dly For damages; and although 
the firſt cannot be had in this caſe becauſe of the death of the 
party detained, yet if the taking and detaining of the piaintifPs 
wife has been unlawful he ſhall recover damages, and if cat- 
tle die pending a replevin, yet the ſui: ſhall go on. | 

Per curiam, Tt is too much for us to ſtay this ſuit upon a 
motion, and therefore let the plaintiff declare, and the de- 
fendant may by pleading take what legal advantage he can. 


Hanſon verſus Parker. B. ä / 


/ 


T* 18 is an action of debt upon a bond, with conditionDebe upon bond 
4 for the payment of a certain ſum of money to one Lys „ 
Dovey ; the defendant craves oper of the condition, and plc money to s third 
payment poff diem to Lydia Dovey, At the trial it was 1 perſon Lydia 
in evidence that Lydia Dovey in converſation touches dns Dovey, who de- 
bond, being aſked if the defendant owed her any ups de- eee. JO 
clared he did not owe her any thing, whereupo t 5 y . thing, ad 
a verdid for the defendant. And now it was, ut W 

new trial, that the declaration of Lydia Dower, ee not ant, ſuch decla- 
the party plaintiff in this action, ought not t- 1 * 1 ro — 
apt ; i . 
tiff, and Lydia Dovey made an affidavit t! ks pet. cs for Lig —_ an 
pot beer paid to her, and that ſhe looke/P ; 

to be indebted to the plaintiff who was, 


is to be conſider- 
ed as the real 

x efuſed, for Lydia Dopey 

ally plaintiff, and the ac- 


2 © 


obligee in the bond, 
plaintiff, 


But per curiam, A new trial w 


is to be conſidered as if the were“ | . 

tion (as appears to us) is bro for her benefit ; and if the 
conditio of the bond (being 
her) was capable of any e 
explained to the jury 4 
affidavits to explain e 
took nothing by the 


Aken for payment of money to 
anation, it ought to have been 
e trial, and we cannot admit of 
nce given at a trial, ſo the plaintiff 
— ͤ —_ 


3 


dict tor defend 


— 


— 
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Skelton verſus Hawling Executor, &c. B. R. 

TEN eres CAKRELTO N brought debt upon a bond againſt E/z Mad- 
adminiftrator dox an adininiſtratrix who ſuffered judgment to go againſt 
confeſſes judg- her by default; ſhe makes her will, and the defendant Hao. 
agony. id _ ling executor thereof, and dies; and this action upon the 
hin 57 3 judgment is brought againſt Hawling, ſuggeſting a devaſtavit. 
he thereby ad- Hawling pleads that he has fully adminiſtred the goods and 
mits aſſe in his effects of Eliz. Maddox ; and to prove a devaſtavit the judg- 
. ment by default was given in evidence at the trial ; and whe- 
he 41 AG '7 ther a judgment by default againſt the defendant's teſtatrix, 
an action onfuch who was an adminiſtratiix, is an evidence of a dewvaſtavit, 


judgment ſug- was reſerved for the opinion of the court. 
geſting a devaſta- | 
Wy For the plaintiff it was inſiſted, that if an executor or ad- 


mli{trator confeſſes judgment or ſuffers the ſame to go againſt 

him y default, he admits aſſets in his hands and is eſtopped 

to ſay he contrary upon a devaſtavit returned, and fo is a 

Jury. Salt. 310. Comyn 87. 8. C. And in 6 Med. 308. 

if an execygr ſuffer judgment to go againſt him by default, 

upon execuing a writ of inquiry he ſhall not give evidence of 

want of aſſe ts, 

an heir, for he ſhould have pleaded plene adminiſtrawit, or 
ſpecially, what Ats he has. So if judgment be given againſt 

an CXecutor upon emurrer, and execution be awarded, the 
ſheriff cannot return la habet bona teſtatoris, but is to re- 

turn a devaſlavit, as Wy been found againſt the executor 

© by verdict, for per curiay He hath charged himſelf by his 
2 Stra. 1075. own plea, Cro. Eliz. 10%, jp, v. Richardſon, widnw, 
adminiftratrix in this courts, q,;,;ry term 10 Geo. 2. there 


a » . , 3 8 3 58 
were two /cire facias's againſt, defendant as adminiſtratrix 


of her late huſband to ſhew cat. why Wharton ſhould not 
have execution of a judgment reco red againſt her huſband, 


both which writs were reiurned nbi, whereupon a ſcire 
feeri inquiry iſſued ; the defendant "ended the execution 
thereof, and offered 10 lay an account of de aſſets of her late 
huſband before the ſheriff and the jury, be the plaintiff in- 
ſiſting that the award of execution upon the did 20 nichils 
was legal evidence of aſſets, the jury found \ dewaſtavit ; 
afterwards ſhe appeared to the ſcire fieri inquiry, P\aded plene 
adminiftiravit, and traverſed the inquiſition whic- Sund a 
dewaſtuvit, but not expecting to ſucceed in the triai A this 
iſſue, the moved the court to have the award of execut1, ſet 
aſide upon the Aire facias's, and to be permitted to pieg 
thereto, upon proof to the court that the aſſets in truth 4. 
mounted to a very ſmall ſum (in compariſon to the debt in 
demand), which ſhe offered to deliver up; and to be examin- 
ed upon interrogatories ; and though the court thought this? 
very hard caſe, ſhe having had no notice of the /cire ey . 


F 


r he is eſtopped, as if it had been the caſe of 


op — — — — 


„„ 4 as 


wa Þ. OW by 


Mr rot Sk. AE. IBS. BS. 


ww 7 
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et they refuſed to let her in, to plead to the /cire facias's 
or to relieve her, ſhe having acquieſced too long; from this 


caſe it appears plainly that the counſel for the defendant 


Richardſon and the court took it to be certain that the award 
of execution after two nichils was evidence of a confeſſion of 
aſſets. e 5 5 | 


There was a Caſe of Challoner v. Challoner before Lord 
Hardwicke at the fittings in Middleſex after Hilary term 1736. 
The plaintiff having recovered a judgment by defauli againſt 
the defendant as adminiſtratrix, in debt upon a bond given by 


the inteſtate, brought an action upon that judgment againſt. 


the ſame adminiftratrix, ſuggeſting a dewaſtavit ; upon nil 
detinet, the plaintiff at the trial gave in evidence a copy of 
the judgment by default. which was held to be ſufficient evi- 


dence by Lord Hardwicke, who ſent for Salkeld's reports into | 


court, and held 1 Sa/k. 310. for good law. 


On the other ſide it was argued for the defendant Hawling, 
that although the judgment by default againſt Maddox might 


be confidered as an admiſſion of affets by her in caſe an action 
had been brought againſt her upon that judgment, yet in the 
preſent action againſt her executor it ſhall not be ſoz and 


there is no caſe in the books in point for the plaintiff. 


In Bird v. Culmer, Hob. 178. and 1 Ro. Abr. 929. B. p. 3. 
the defendant pleaded plene adminiſtravit, and afterwards 
relicta verificatione cognovit actionem; and Richardſon prayed 


judgment de bonis propriis, but the court ſaid that the judg- , 
ment only confeſſed the action, not aſſets, and the plaintiff 


had judgment only de bonis teſtatoris. 


Ika judgment by default be evidence of a dewaſtavit, why 


doe: not the plaintiff immediately thereupon take out execu- 
tion de bonis proprizs, and yet this never was done. 


As to 6 Med. 308. that is a reſolution upon no caſe ſtated ; 
and the caſe on a demurrer in Cro. Zjiz 102. differs very 


much from the caſe at bar, and ſo does Wharton v. Richardſon, 


If every judgment againſt an adminiſtrator or executor by 
default be evidence of aſſets, they muſt be obliged to contro- 
vert every action which ſhall be brought againſt them, which 
would be of great inconvenience, for whoever pleads plene 


adminitravit does ſo at the peril of coſts. 


Before the far, 4 U 5 W. & M. c. 24. fl 12. there was no 
. action againſt an executor of an adminiſtrator. e 


3 — 


— 


e 
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him on 17 
plead plene a 


1 


The court after having taken time to conſider gave judg- 
ment, That if an executor or adminiſtrator ſuffers judgment 
to go by default or confeſſion, and an action be brought againſt 
judgment ſuggeſting a devaſiavit, he cannot 
miniſiravit, for by the confeſſion of the judg- 
ment, or letting it go by default, he has admitted aſſets to 
the amount of the demand ; and it is the ſame, if the aQion 
on the judgment be agaiaſt the executor or adminiſtrator of 
an executor or adminiſtrator, Judgment for the plaintiff, 


Ryall verſus Rolle. In Chancery, before Lord 


Mortgage of 
goods and choſes 
in action, is 
fraudulent as a- 
gainſt creditors, 

if the goods, &c. 
be not delivered 
to the mortga- 
zee. 


Hard wicke, aſſiſted by Lee Chief Juſtice B. R. 
Parker Chief Baron of the Exchequer, and Bur- 
nets, one of the Judges of the C. B. 


XIV HO delivered their opinions ſeriatin upon the 27th 


of Fanuary, and unanimouſly gave judgment, that if 
a man mortgages his goods and chaitles and debts for a valu- 
able conſideration, and the mortgagee permits the mortgagor 
to keep poſſeſſion, and to have the ordering, ſelling and diſ- 
poſing thereof, this gives the mortgagor a falſe credit, is 
fraudulent againſt creditors, and the mortgagor afterwards 
becoming bankrupt, the aſſignees under the commiſſion are 
intitled to have theſe goods, Wc. for the benefit of themſelves 


and the reſt of the creditors ſeeking relief under the commiſ- 


ſion, and the mortgagee can on y come in for his proportionate 
ſhare under the commiſſion. 


The principal part of the caſe was this: That Harwe/ft and 


Stewens were partners in a brew houſe at King ſton upon Thames, 


that Harweſt for a valuable con ſideration mortgaged to Potter 


in truſt for Stevens his ¶Harveſt's moiety of the brewhouſe, 
coppers, coolers, backs, tuns, tubs, goods and chattles, and 


debts in the brewhouſe and trade; that from thenceforth af- 
terwards Harveſt and Stewens ſtill continued to carry on the 


trade together, Harveſt appearing in every reſpect as much 
proprietor and owner as he was betore he made the mortgage, 


having joint poſſeſſion of the brewery, and ated in every 


thing as he had before done, and ſometime afterward decame 


a bankrupt. | | 


The general queſtion therefore was, whether this mortgage 


as to the perſonal eſtate was not fraudulent as againſt credi- 


tors within the ſtatute of the 21 Fac. 1. c. 19. ſeF 11. which 


_ enacts, © That if at any time thereafter any perſon or per- 


e ſons ſhall become bankrupt, and at ſuch time as they ſhall 
become bankrupt ſhall by the conſent and permiſſion of 
the true owner and proprietary have in their PR 

Ext | 8 66 Or er 


delivered. 
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4 grder and diſpoſition any goods or chattles whereof they 8 


«« ſhall be reputed owners, and take upon them the ſale, al- 


* teration or diſpoſition as owners, that in every ſuch caſe 


« the commiſſioners under the commiſſion of bankrupt ſhall 
« have power to ſell and diſpoſe of the ſame for the benefit 
&« of the creditors who ſhall ſeek relief by the ſaid commiſſion, 


« as fully as any other part of the eſtate of the bankrupt, 


„and for the better payment of debts, and diſcouraging men 


«to become bankrupts”. 2 ” 


It 2 argued at the bar that there was a great difference : 
between a pawn of goods, and an hypothecation or mortgage 


thereof, for that goods patuned muſt be delivered to the 


pawnee who has no property in them, but they are only de- 


poſited as gages or pledges, but goods mortgaged need not be 

5 fin Inſtit. lib. 4. tit. 6. ſect 7. to this it was 
anſwered and reſolved by the whole court, that a mortgagee 
of goods moveable, and choſes in action, is the true owner 


thereof, and that therefore the ſame ought to be delivered to 


the mortgagee as much as they may, or poſſibly can be, that 


is to ſay, by delivering the goods themſelves ſpecifically, or 
the key of the warehouſe wherein they are, with the poſſeſſion 
thereof, and by delivering the muniments, books and writ- 
ings relating to the choſes in action, and enabling the mortga- 
gee to reduce the ſame into poſſeſſion by action or ſuit, And 


as this has not been done in the preſent caſe, and Harweſ? ſtil 


appeared. to be the reputed owner of the moveable goods, and 


choſes in action, the whole court adjudged the mortgage to be 


| fraudulent as aforeſaid, and Lord Hardwicke decreed accord- 


ingly. | 
Rex verſus Phillips. B. R. 


A RULE was made by conſent to try the validity of a Coſts where 


by-law, and that if the by-law ſhould be found to be a there is a trial 
good one, then the judgment upon the information ſhould be by conſent. 


entered for the proſecutor, if bad, then for the defendant. 
It was found to be a bad by-law ; and now it was moved that 


there might be no coſts ; but per totam curiam, The judgment 


_ muſt be entered according to the rule, and coſts follow of 
_ courſe, C | EL 


which was after an imparlance, thus : . At which day 


Dru DAN T pleaded a miſnomer in abatement, What ſhall be a 
| ſpecial impar- 
lance in plead- 


came Ham John Crapper (the defendant's true name) who jc f 
„is ſued by the name of Jobs Capper, Ec.” to which the dbaemem. 


Plaintiff demurred.; and objected that this plea being in abate- 


ent ought to have been pleaded of the ſame term with the 


declaration, 


n 
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declaration, or after a ſpecial imparlance, and that this is af- 
ter a general imparlance. But per curiam, This imparlance 
by the true name is ſpecial for this purpoſe, but if he had ſaid 
venit predia' John Capper it had been bad, for that would 
have confeſſed that Fohn Capper was the true name. Kehy, 
93. 5. Judgment for the defendant. 5 5 


Wolfe verſus Collingwood. B. R. 


Althoughtle FNOMMON rule upon the ſheriff of Surry to bring into 
3 | court the body of the defendant. Mr. Smythe the King's 
Nat. H. 6. yet council moved to diſcharge this rule, alledging that the ſhe- 
that is at his Tiff had taken a bail- bond which he was obliged io do by the 
peril, and the /?ar. Hen. 6. and had permitted the defendant to go at large, 


laintiff ſhall | d . | . 3 
eee — 1 not by law take his body again and bring it into 


concluded. | | 
| Lee C. Juſtice : The ſheriff muſt either bring in the body 
or juitify good bail in court, for the plaintiff is not to be con- 

_ cluded by the act of the ſheriff, 555 


4 Denniſon Juſtice ; The ſheriff takes the bail at his peril 
upon the tat. H. 6. ſo the court refuſed to diſcharge the 
rule, N „ ens Yori 


Harris ver/us Evans. In Scacc'. 


Leaſe for one P ER curiam, a leaſe to hold to R. Harris from Michaelmas 
year, and ſo for for one year, and fo for two or three years, or any fur- 
rwo or three ther term of years, as the ſaid V. Evans and R. Harris ſhall 
yon; op he. es fit, and agree from and after the expiration of the ſaid 


arties ſhal A 
Jong : term of one year, is a leaſe for two years, and after every 


like 2 Salk. n 
Evans verſus Underwood. B. R. 


tiable note wich- indorſee againſt Underawood the drawer : The note ſet 
in the ſtat, 3 & 


| . out in the declaration is, ** I promiſe to pay to George Pratt 
2 neal or order, eight pounds, upon the receipt of his the ſaid 


«© It being in full for his wages and prize-money, and thort 
allowance money for the ſaid ſhip ;” the indorſement by 
Pratt is ſet out, and it is averred that the defendant received 


pleaded, the jury gave a verdict for the plaintiff; and now 


ſubſequent year begun, is not determinable till that be ended, - 


What is a nego- A TION upon a promiſſory note brought by Evan the 
© George Pratt's wages due from his Majeſty's ſhip the Suffolk, 


the ſaid wages from the ſaid ſhip, Upon non aſſumpſit 


2 7 dd kk Powy 
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it was moved in arreſt of judgment, that this note was not 


negotiable within the fat. 4 & 5 Ann. c. 9. 


Mr. Hume Campbell for the plaintiff, to ſhew this was a ne- 
gotiable note cited ſeveral caſes, and principally relied upon 
Andrews v. Franklin, which was in Hilary term 3 Geo. 1. in 
this court ; caſe upon a promiſſory note to pay money within 
two months after the ſhip called the Devonſhire ſhould be paid 


off, and the plaintiff declared upon the ſtatute; it was there | 
iaſiſted that the note was not negotiable ; the promiſe to pay 
being upon a contingency which might never happen; Sed 
per curiam. The paying of the ſhip was morally certain, and 


the note is within the ftatute and negotiable. And in Coleban 
v. Cooke, Mich. 15 Geo. 2. in C. B. J. Cooke on 27th of May 


1732, made a promiſſory note, whereby he promiſed to pay 


to H. Denham, or order, 150/. fix weeks after the death of 


his father J. Cooke, Eſq ; for value received, which was in- 


dorſed to Colehan ; F. Cooke, the father died April 2, 1741, 
and the indorſee brought an action, and had judgment in the 


Common Pleas, that the note was negotiable after three ar- 
guments, for there was no contingency whereby the note 

might never become payable, and was only uncertain as to 

the time; and the judgment of the C. B. was affirmed upon | 
a writ of error in B. R. Mich. term, 18 Geo. 2 and the , ga, 121. 


court ſaid that no certain preciſe form of words are neceſſary 


to be uſed in a bill of exchange or note of hand, and that © 1 


« promiſe to be accountable to A. or his order, for 1oo/. 
value received,” would be a good negotiable promiſſory 
note. „„ . 


On the other fide it was ſaid by Mr. Ferd for the defendant, 


that the caſe of Andrews and Franklyn was never determined. 


5 and that in the caſe of Coleban v. Cooke, the payment was cer- 
rain in all events, for the father muſt die ſome time or other, 


but it was uncertain whether the ſhip Suffo/k would ever be 
paid off or not. | | 4 


Tee C. juſtice: The caſe of Andrews v. Franklyn is very . 3 405 


like the preſent; we will look into that caſe and ſee whether 


it was determined; the court inclined to give judgment for 


the plaintiff, and after looking into the caſe cited, did ſo 
FFV hes e 


5 8 - „„ Traverſe 


of contempt, and 


band, this is re- 


„ 


— 
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Strange, Maſter of the Rolls. 
If a bill be © D HIS is a bill exhibited againſt huſband 400 wife, who 


brought againſt are joint adminiſtrators in her right of the goods and 
baron and feme, effects of her former huſband, for an account of his perſonal 


and the alone be ęſtate, Ec. Upon the 6th of October laſt both the defendants | 


taken by proceſs were ſerved wich A ſubpena in France, the huſband continu- 


afterwards en- ing abroad, the wife comes into Fngland, and for want of an 
ters ber appear appearance is taken up by proceſs of contempr, which iſſued 
ance, and prays againſt them both; ſhe being a priſoner gave a bail bond for 


ume to anſwer her appearance, and applied for time to anſwer, which was 


ee be. refuſed, unleſs ſhe would enter her appearance with the re- 


gular, giſter, which ſh» accordingly did, and thereupon had time to 
anſwer ſeparately without her huſband. 


It was moved on her behalf that it is irregular to take up a 
feme covert upon an attachment to compel her to appear ſepa- 


rately; and ſecondly, That her ſubſequent appearance ſhall 


not hinder her from taking advantage of the irregularity, _ 


Mr. Attorney General for Mrs. Buckley : A feme covert, ex- 


cept in very particular caſes, (where the is ſeparately intereſt- 


ed) cannot act either for herſelf or huſband, but where both 


are parties the huſband can appear for both, her acts alone 
cannot affect him; and although ſhe be executrix or adminiſ- 


tratrix, the can do no act without him, becauſe if ſhe could 


ſhe might thereby make him ſubj ect to a dewaſtavit and ſhe 
could not be anſwerable for it. If an action be againſt the 
wife only, then ſhe may appear and the huſband may take ad- 


vantage of it; but if they be joined in the action the huſband 


is to do every act in the court of juſtice where the action is; 


the huſband ſhall have all her property duriag the coverture, 


and her anſwer in the preſent cauſe without her huſband will 
be nugatory, for no decree can be made againt her alone; and 


I therefore inſiſt that this appearance by the wife alone is void 


in point of law, and the attachment againſt her is irregular, 
and therefore the taking the bail-bond was under a dureſs much 


greater than a dureſs in a private caſe, as being done under 


the ſanction of this court. 


2dly, Tt is objected for the plaintiff, that the fene by ap- 
pearing and praying time to anſwer, has waived all advantage 
the might have taken of the irregularity, (if it be one:) to this 


] anſwer, that her anſwer in this caſe without her huſband. 
will not (even) bind herſelf, much leſs can the court make | 


On 


any decree thereon to bind her huſband, 


Traverſe verſus Buckley and his Wife. In Chance- 
ry before Lord Hardwicke, aſſiſted by Sir John 


was granted and ſhe diſcharged; this caſe proves that an ap- 


— 
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On the othei fide it was ſaid for the plaintiff, that the feme 


covert having entered her appearance, and prayed, and had 


lime to anſwer, the que ſtion now, is not how far the plaintiff 
can go on, or the court can proceed to a decree, but whether 
this court can diſcharge her from theſe acts of her own ? 


This court is often under great difficulties by reaſon of the 


nonreſidence of parties in the kingdom, and therefore it will 
take all reaſonable and equitable methods of extending its pro- 


ceſs for relief of ſuitors ; and this is the more requiſite to be 
done in this court where the parties to a ſuit are frequently 


more numerous than in the law courts, where they are ſeldom _ 


ſo ; and it is every day's practice, in this court, to ſuggeſt in 
the bill that ſome of the parties are beyond ſea, and you can- 


not compel them to appear, and. to proceed againſt them and 


the reſt upon that allegation. The caſes of Bel and Hyde, 
Eg. Ca. Abr 65. and Dubois v. Hole, ſhew that this court 
ought io extend its proceſs as far as poſſible to compel appear- 
A . | | 2 


And of this opinion was the Lord Chancellor and Maſter of 


the Rolls, and held the proceſs of contempt regular and the 
appearance of the wife good both at law and in this court; 


to prove which, Lord Chancellor cited Styl 475. Att Lee v. 
Tie Lady Baltinglas; and 1 Sa K. 114. Carpenter v. Fauſtin, 


ſh.ws that an appearance enired for the wife without the 
huſband is not void, and if ſhe alone be arreſted ſhe thall not 


be diſcharged, but upon common bail, and then new proceſs 


ſhall go againſt the huſband with an idem dies given to the 
wife ; ſo is 1 Mod, 8. The Maſter of the Roll, cited Norwood 
v. Stevenſon, Paſch. 10 Geo 2. where the huſband refuſed to 
appear for his wife; ſhe was brought in, in cuftody by a 


habeas corpus, and moved to be delivered to John Dae and 


Richard Doe, which is tantamount to an appearance, and it 


pearance for the wife alone is not void in law. 


Eafter 


Eaſter Term 


23 Ges. 2. 1750. 


Anonymous. B. R. 


An agent's bill PPLICATION being made to a judge for an or- 
Cannot be taxed, der to tax an attorney's bill, he made an order for the 
taxation thereof, upon the uſual undertaking to pay what 

ſhould appear to be due thereupon; the perſon who obtained 

the order attended the maſter ſeveral times, but the attorney, 

whoſe bill it was, never attended; and the maſter refuſed to 

tax the bill ex parte, becauſe it was a bill of agency ; and now 

Mr. Lawſen moved that the Maſter might tax it ex parte; 

but per curiam, It is not within the act of parliament ; and the 

Maſter ſaid he never taxed a bill for agency in his life, ſo the 

Judge's order was held to be irregularly obtained. 1 


Lamii verſus Sewell. B. R. 


A foreigner is HE. plaintiff reſides at Dunkirk, and is a merchant 


not bound to there ; Mr. Benne moved he might give ſecurity for 
give ſecurity for coſts, or that the proceedings might ſtay until he did ſo. Sed 
coſts, per curiam, This was refuſed, becauſe it would affect trade, 


and be excluding foreigners from obtaining juflice in our 
courts, and is never done but in actions qui tam, c. And 
they cited Plumtree v. Maſon, wherein this was refuſed. 


Rex verſus Epiſcopum Elienſis. B. R. 


Where it is R ULE to ſhew cauſe why a mandamus ſhould not go to 
dubtful who is the Biſbop of Ely, commanding him to hear an appeal 
the viſitor of a made to him as viſitor of Trinity college in Cambridge, by 
e rene Doctor Edward Vernon, who has therein complained that he 
ed had nor has been wrongfully deprived of his ſenior fellowſhip in the 
| has it been ever college, contrary to the ſtatutes thereof, made upon affidavits 
determined that the Biſbop declined hearing the appeal until he could be 


whether a man- tag 5 . 
is lies co ſatisfied that he had a right to viſit the college. 
viſitor of a col- EN | | 
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Upon ſhewing cauſe Doctor Fornon grounded the Biſhop's 
right to viſit upon a body of ſtatutes given to the college by 


Ed. 6 for the government thereof, wherein among other 
things the Br/bop of Fly, for the time being, is to be the viſitor 


of the college, and Doctor Vernon {wears in his affidavit that 
he believes the(z ſtatutes of Ed 6. are the ſtatutes which are 


binding upon the college, and to a true copy of them taken 
out of a book in the hands of the Bi/hop which appears to be 
figneu by the King and his commithoners, but has not the 
great ſeal to it. . | a . 


On the other ſide againſt a mandamus it appeared to the 
court that theſe ſtatutes of Eg. 6. have never been put in uſe ; 
that the Biſhops of Ely for 200 years laſt paſt have not viſited 
this college; that theſe ſtatutes are no where enrolled, that 


another body of ftatutes were given to the college by Queen 
Eliz. in which thoſe of Ed. 6. are not taken notice of, al- 
though contradictory in many inſtances; the college annually 


on the 16th of December commemorate their founder and bene- 


factors, and among the reſt the preacher from the pulpit only 


fays of Edward the 6th that he confirmed his father's grant, 


but when he comes io Queen Elizabeth he ſays, ſhe gave us 


the ſtatutes by which we are governed.” Beſides, all the mem- 
bers of the college take an oath that they will obferve and 
keep the ſtatutes of Queen Elizabeth; and the book of the 


ſtatutes of Ed. 6. nor any copy of it, is to be found among 


the archives of the college, nor does it appear they were ever 
received by the college, or that the Biſhop of Ely has ever 


ated as vifito'r. 


Lee Chief Juſtice : It appears from the affidavits laid before 
the court that there has been an appeal to the Biſbep of Ely 


as viſitor; that the Biſbop has declined exerciſing any viſitato- 


rial power in order to take the opinion of this court whether 


he has any right to exerciſe it, and the affidavits only go to 
belief that the biſhop is viſit r ; on the other ſide it appears 


that theſe pretended ſtatutes of Edward 6. are found in the 


hands of the Biſhop, without the great ſeal, and not in the 
college, and that the Biſbop never viſited the college, and this 


is to induce a belief that there are no real ſtatutes of Ed. 6. 


T his is a controverted queſtion, and it is not at all clear to 
the court who is viſitor ; and if we had ſeen and read all the 


ſtatutes of this college, we have no authority to determine 


who is viſitor, that being the proper province of a fury. 


I ſhall give no opinion whether a mandamus to a viſitor of 
2 college be proper in any caſe whatever, it being a queſtion 
which has never yet been determined; Uſber's caſe, 5 Mod. 

452, comes the neareſt jo the preſent caſe, wherein the then 


moſt 


3 
— 


2 
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moſt eminent counſel at the bar were co cerned Serjeant 


dition, and the matter may be properly tried. 


rn 


Wright, (afterwards Lord Keeper) Cooper and Pratt for the 


mandamus to a viſitor of univerſity college in Oxford, and 


Northey, Harcourt, and Sir Barth, Shower againſt it ; and 
though the court was moved ſeveral times, yet at latt they 
would do nothing in it. | | W 


It is well known that this court cannot grant a mandamus to 
compel any perſon to exerciſe a juriſdiction, which that per- 
ſon is not molt clearly and certainly appointed to, and bound 
by law to exerciſe; and it would be moſt unjuſt to grant a 
mandamus to the Biſbop in this caſe, who ſeems to decline the 
right of being viſitor ; for if he really has no. juriſdiction he 
might be put to great trouble and expence by a prohibition, 


This is not like application to be admitted into corporations 


to try particular rights, but is to command a man to exerciſe 


a juriſdiction which he himſelf knows not whether he has any 
right to it or not; and no inſtance can be found where the 


court ever granted a mandamus to a perſon to exerciſe a juriſ- 

diction, which it was doubtful whether he had power to ex- 

erciſe or not, and therefore I am of opinion the rule ought to 

be diſcharged, | 7 . 
Wright Juſtice ad idem. 


Denniſon Juſlice: This caſe is very different from the caſes 


of mayors, c. for if it appears doubtful whether a man be 


duly elected mayor or not, the court will grant a mandamus to 


try it. I ſhall give no opinion whether a mandamus in any 
_ caſe ought to go to a viſitor of a college, but Judges have 
always been difpoſed not to meddle with theſe private do- 
nations. | | 


Tf we grant this mandamus we muſt ſuppoſe the Biſhop 1s 
viſitor; when ſuch a ſuppoſal may be falſe, for the Biſbop does 


not tell us he is viſitor ; and if we ſhould grant the writ and 


the crown be viſitor, might not the Attorney General come 
for a prohibition, ſo that this court would be acting moſt ab- 


ſurdly by commanding and prohibiting a man to exerciſe one 
and the ſame juriſdiction; why then does not the Biſbop pro- 


ceed to determine upon the appeal, and if the crown has a 
right as viſitor the Attorney General may come for a probi- 


. Foſter Juſtice od idem. 
Rule diſcharged. | 


Simmonds 


= 
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Simmonds verſus Middleton and another, the bail 
5 of Parminter. B. R. | 


T HIS was an action by original writ wherein the plain- practice. 
1 tiff obtained judgment againſt the principal, which was In regard to pro- 
dings againſt 


affirmed upon a writ of error in the houſe of Lords upon the _” 


22d day of February 1748. 


Before the writ of error was brought, vis. on the 26th of 
April 178 à capias ad ſatisfaciendum was left with the ſhe- 
riffs of London in order to have a non eſt inventus againſt the 
defendant Parminter reiurned thereupon and to ground a /cire 


 facias againit the bail; on the 27th of the ſame April the 


writ of error was allowed, and notice thereof given the zoth, 
which depended in the houſe of Lords until Feb. the 22, 1748, 
when the judgment was affirmed, whereupon the plaintiff ſu- 
ed out a ſecond ca. /a. againſt Parminter, teſted the 13th of 
February 1748- returnable the firſt return of Eaſter term, 
1749. Parminter then filed a bill againſt the plaintiff in the 
Exchequer, and thereupon obtained an injunction, which was 
not diſſolved until December laſt, when the plaintiff ſued out 
the firſt /cire facias againſt the bail, teſted the laſt day of laſt 
Michaelmas term, and returnable the firſt return of laſt Hilary 
term, whereupon a nichil was returned, and thereupon the 
ſecond ſcire facias againſt the bail was ſued out, teſted the 
firſt day of Hilary term laſt, and returnable on the rave of 
the purification, which was the-9th of February, and the de- 
fendants (the bail) not appearing, a nichil was alto returned 
upon that writ, and upon the laſt day of /aft term the bail 
came late at night and obtained a rule for the plaintiff to ihew 
cauſe why the ca. /a. againſt the bail and the proceedings on 
the ſcire facias ſhould not be ſet aſide. a, 


And now upon ſhewing cauſe, the court held the firft ca. ſa. 
ſued out before the allowance of the writ of error was regular, 


although the ſheriffs could not have arreſted Parminter there- 
upon after notice of the writ of error; and as it appears that 
the firſt ca. /a. is now returned non eff inventus, we will ſup- 


Pole it might be ſo returned after the writ of error was ſpent, 


nothing appearing to the contrary, and therefore it is regular; 
as to the 2d ca. /a. we have no occaſion to ſay any thing up- 


on that, here appears one ca. /a. regularly iſſued, returned 


and filed, and that is ſufficient to ground the /cire facias 


againſt the bail, and therefore the rule muſt be diſcharged, 


which was accordingly diſcharged upon the 26th of May 1750, 


and the ſame day execution was awarded againſt the bail, al- 
though they ſurrendered Parminter in diſcharge of themtelves 
upon the ſame 26th of May after the riſing of the court before 
2 Judge at his chambers. = CEE 8 Ned : 


1 
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Bail muſt render And thereupon the bail came again to the court this term, 
ih principal the and obtained a rule to ſhew cauſe why the award of execution 
qua to die of the : . 3 8 
return of the ſe- àgainſt them ſhould not be ſet aſide for irregularity, upon an 
cond ſcire facias affidavit that the principal was rendered to priſon upon the 
ſecente curia, or very day whereupon the former rule to quaſh the ſcire faciast 
they — 1 ”m— was diſcharged, and upon an afidavit that they had the defen- 
xk ee dant Parminter ready to be ſurrendted at the hall the laſt day 
day, of laſt Hilary term, in caſe the court had not then made the 
ſaid rule to thew cauſe why the ſcire facias's ſhould not be 
quaſhed ; Sed per curiam, The bail are now fixed abſolutely 
with the damages and coſts, for they ought to have rendered 
the defendant upon the 26th of May, fitting the court, and 
they came too late to a Judge's chaiwbers after the court was 
riſen; and in ſtrictneſs as the proceedings are regular, they 
were fixed upon the guarto die of the return of the 2d /cire 
facias, which was the laſt day of laſt term after the court was 
riſen; and fo the rule to ſhew caule why the award of exe- 
cution ſhould not be ſet afide, was alſo diſcharged. 


Thruſtout of the demiſe of Small verſus Denny and 


others. In C. B. 


Baron ſeiſed in E 1 ECT MEN T, of lands in Swilland in the county * 


fee of lands in Suffolk ; upon the trial the following caſe was made for 


A. and feme the judgment of the court : That Henry Tampion being ſeiſed 


Fial ines of jn fee of certain lands in Somerſkam in the county of Suffolk, 
lands in C. de- 33 ; ET : 
fore matriage and Mary Hammond being ſeized in fee of lands in Swilland 
ſettle the whole (being the lands in queſtior) by indentures of leaſe and releaſe 
to the baron for of the 23d end 24th days of Fune 1727, in conſideration of 
e . marriage then ſhortly afterwards to be had between the ſaid 
to the feme for ; | W W 
. i Henry and Mary, did releaſe and convey'unto James Hailes and 
life, remainder f : a” l 
to the children Samuel Dynes and their heirs the lands in Swi/land now in 
of the marriage queition, and the lands in Semer/ham, to the uſes following, 
for _ (that is to fay) as to the lands in Swilland, to the ule of the 
mor ors laid Mary in fee, until the ſolemnization of the ſaid then in- 
and for want of tended marriage, and as to the lands in Somerſbam to the uſe of 


ſuch appoint- the ſaid Henry in fee until the ſolemnization of the ſaid mar- 


ment, tothe rjage, and from and after the marriage, then as to all their 
lands both in Swz//and and Somerſbam to the uſe of the ſaid 


children equally 
and their heirs 
as tenants in 
common. and EE „ 5 F 8 
for want of ſuch iſſue, to ſuch perſons and uſes as the feme ſhall appoint, and for want ef 
ſuch appointment as to the lands in C. to the heirs of the feme, and as to the lands in A. to 
the heirs of the Baron. Baron dies leaving one ſon only, the feme appoints the whole to 
him by her will, but if rhe ſon dies without iſſue, and under 21, ſhe appoints the whole to 
ſtrangers; he dies under age and without iſſue; this is either a good appointment, or, if it be 
not, is a good executory deviſe of the feme's reſulting uſe in the lands in C. and therefore 
. quacunq ; via data, the heirs on the part of the feme have no title to the lands in C. But 
if the appointment be bad, the heir ex parte the Baron has title, | © 


Henry 


* 
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Henry for his life, and after his deceaſe to the uſe of the ſaid 
Mary for life in bar of dower ; and after the deceaſe of the 
ſurvivor of them, then to the uſe of ſuch child and children 


'of the body of the faid Mary by the ſaid Henry to be begotten, 


and for ſuch eſtate and eſtates, and ſubject to ſuch powers, 
proviſoes, conditions and limitations as the ſaid Mary, not- 


withſtanding her coverture, ſhall by any writing under her 


hand and ſeal, or by her laſt will and teſtament in writing, 
atteſted by three or more credible witneſſes, limit, direct and 
appoint the ſame; and for want of ſuch limitation, direction 
and appointment, to the uſe of all ſuch children on the body 


of the ſaid Mary by the ſaid Henry to be begotten, and his, 


her and their heirs, equally as tenants in commen; and for 
want of ſuch iſſue, to the uſe and behoof of ſuch perſon and 


perſons, and for ſuch eſtate and eſtates, and under ſuch pro- 


viſoes, conditions and limitations, and in ſuch fort, manner 
and form, as the faid Mary Hammond, during her faid cover- 


ture, or at any other time, and as well married as ſole, ſhall, 


in and by her laſt will and teſtament, or by any other writing 
cr writings, deed or deeds, under her hand and ſeal atteſted 
by three or more credible witneſſes, give, order, diſpoſe de- 
clare, limit or appoint the ſame or any pait thereof; and as 
the ſaid eſtates ſo to be appointed (if any ſhall happen to be) 


ſhall reſpectively end and determine, and for want of ſuch 
gift and appointment, then as for and concerning the premiſſes 


in Swilland, (now only in queſtion) with the appurtenances, 


or ſo much whereof no ſuch diſpo:tion ſhall be made, to the 


uſe of the right heirs of the ſaid Mary for ever, and as for and 
concerning the lands in Somerſham, or ſo much thereof, 


whereof no ſuch gift or diſpoſition ſhall. be made, to the uſe 


of the right heirs of the ſaid Henry Tampion for ever: That 
the ſaid marriage ſoon afterwards was had, and Henry Tam- 


pion thereupon entered into all the lands and was ſeiſed under 


the ſettlement, and died in 1729 ſeiſed, of the lands both in 


Somerſham and Swilland, leaving the ſaid Mary his wife and - 
one only child by her, Henry. og myo 1 


That Mary the widow upon the death of her huſband en- 
tred into all the lands both in Somerſbam and Swilland, and 
was ſeiſed thereof under the ſaid ſettlement 3 and being ſo 


ſeiſed, by her will of the 25h of November 1733, properly 
atteſted, gave and deviſed unio Henry Tampion her fon and his 


| heirs for ever, all the lands in Swilland and Somerſham ; but 


in caſe her ſaid fon ſhould die before his age of 21 years, and 


without iſſue, then ſhe gave the ſaid lands in Sæuilland to her 
brother Joſeph Clarke and Ann Proctor her lifter, the wife of 
Boycott Proctor, and to their heirs for ever, as tenants in com- 


mon; and upon the like contingency ſhe gave the lands in 


| Somerſham unto Shearcraft and Hales, and their heirs, as te- 
nants in common. Pn 2 . 


That 
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That the ſaid Mary having ſo made her will died ſeiſed of 
all the lands in Swilland and Somerſbam in 1733. leaving her 


ſon and only child Henry an infant. 


That Henry the ſon upon the death of his mother entered 


into all the lands in Swilland and Somerſbam, and was ſeiſed 
thereof as the law requires, and afterwards in the year 1737. 
died ſeiſed thereof, under age and without iſſue. e 


That Small the leſſor of the plaintiff is heir at law to Mary 
the mother of Henry the fon, and heir to Henry the ſon on the 
part of his mother, and the defendants claim title and are in 
poſſeſſion of the lands in Swi/land now in queſtion under the 


will of Mary. 


After ſeveral arguments at the bar, che court gave judg- 


ment for the defendants, and were all clear of opinion that 


whoever had title to the lands in Swilland, the heir of Henry 


the fon ex parte materna had none. 


Many objections were taken to this appointment to Clarke 
and Proctor upon the contingency of Henry the ſon's dying 
without iſſue and under age, at not being warranted by the 
power under the ſettlement, but the whole court agreed that 


if it could not operate as an execution of the power under 


the ſettlement, yet it was good as an executory deviſe to paſs 
ali the mother's intereſt, and therefore they ſaid if the leſſor 
of the plaintiff claimed by deſcent as heir to the mother Mary, 
ſhe had deviſed her eſtate away, (if ſhe had any) and if -the 
limitations to Henry and his heirs took place under the ſetile- 
ment for want of appointment, Henry the ſon, in that caſe, 
would take a fee by purchaſe, and then his heirs on the part 


of his father would have title, ſo that it was impoſſible that 
the leſſor of the plaintiff as heir on the part of the mother 


could have any title. 


But although the court held this to be a clear cafe againſt 
the plaintiff, and that the defendants being in poſſeſſion inti- 
tled them to have judgment, yet they doubted how far their 
title coald be maintained if they had been plaintiffs in this 
ejectment, or if the queſtion had now between them and the 
heir on the part of the father. ; 255 


This doubt aroſe upon the limitation in the ſettlement after | 
the wife's eſtate for life, To the uſe of ſuch child and 
children on the body of the ſaid Mary by the faid Henry to 


„ be begotten, and for ſuch eſtates, Wc, as the ſhoutd ap- 
« point” ; and upon the argument for the plaintiff it was 
contended, that as there was iſſue of the marriage, the con- 
ditional appointment over to ſtrangers was not made in ſtrict 


purſuance of the power, and was therefore a void execution 


thereof; that all powers are to be ſtrictly purſued ; and the 
| | | nn = 
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bute the eſtate among the children, if there ſhould happen to 


be more than one, in ſuch proportions as ſhe thought proper; 


that ſhe might give an eſtate to one for life, to another in tail, 
and to a third in fee, but that ſhe was obliged to depart with 


the whole fee-ſimple among them, and if there was only one 


(which was the caſe) that ſhe muſt give the whole io that one, 


and had not power to limit a partial fee as ſhe has done; this 


was compared to a caſe which frequently happens in courts 


of equity, where a ſum of money intended as a proviſion for 


younger children is left to the diſtribution of a father or mo- 
ther to be proportioned as they think proper, in which cate 


it was inſiſted that when there is only one child, that child 
would in equity be entitled to the who e. FW, 


It was further in liſted, that the W intention of this 
ſettlement appeared to be, that the children of the marriage 


ſhould, at all events be provided for after the death of the 


mother, and that this intention would be entirely defeated if 
the mother ſhould be conſtrued to have had a power to ap- 


point to an only child a leſs eſtate than an abſolute fee- ſimple, : 


for ſhe might then have given him an eſtate for years, or for 
a day only, and ſo leave him totally unprovided for; to this 


it was anſwered, that if there were more children than one 


it was agreed that the mother might appoint to which ſhe 
pleaſed the whole fee-ſimple, in which caſe ſhe would leave 


the reft without any proviſion at all, and therefore it could 


not be the intention of the ſettlement that all the children 
ſhould be provided for in all events; that in this caſe how- 
ever the mother had made a ſufficient proviſion for the child, 


for Henry the ſon was by the deviſe to take the whole 
fee-ſimple abſolutely, unleſs he died without iſſue and un- 


der 21. 


It was further contended for the plaintiff, that if the pow- 
er was not properly purſued, Henry the fon in this cate could 


not take an eftate in fee by the next limitation for want of 


ſuch an appointment, which i; ** to the uſe of all ſuch chil- 


Aren on the body of the ſaid Mary by the ſaid Henry to be 
e begotten, and his, her, and their heirs equally as tenants 
in common; and for want of ſuch iſſue, &c.” for that the 


words in the ſettlement “ for want of ſuch iſſue”, reſtrained 


the eſtate to the children, and their iſſue, and made it an 
_ eſtate-tail ; that therefore, as Henry the ſon died without 
iſſue, the plaintiff had title as right heir of Mary, for thai this 
was not a good will to paſs any future intereſt by way of exe- 
cutory deviſmme. | 5 . 
hut as to theſe two points it was reſolved by the court, 
firſt, That this was a good executory deviſe, as it depended _ 
upon a contingency to ariſe * the compaſs of a life then 


13 in 


only power given to the mother, in this caſe, was, to diſtri- 
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in being; and 24/y, That the meaning of the words“ for 
want of ſuch iſſue” in the ſettlement, was only that the limi- : 
tation to the children and their heirs could only take place for 
want of the wife's appointment under the firſt power, and 
that the- next power given to the wife could only take place 
for want of iſſue of the marriage ; and Burnett Juſtice declar- 
ed that theſe words did not create an eftate-tail, but only 
made the wife's ſecond power of appointing depend upon a 
contingency with a double aſpect. On” 


No opinion was given upon the queſtion as to the validity 
of this appointment, as that could no way affect the preſent 
plaintiff, but could only be a queſtion between the heir of the 
part of the father, and the deviſees, for if the power was ſo 
far illegally purſued as to let in the next limitation to the chil- 
dren and their heirs for want of an appointment, then the 

| heir ex parte paterng would have title, but if it was fo far well 
executed as to prevent the ſubſequent limitation from taking 
place, the remainder of the eſtate would either go over with 
the laſt limitation of the fee to Mary, or what is not ſettled 
in the releaſe would be veſted in her by way of reſulting uſe 
as to the lands in queſtion ; in either of which caſes the title 
would be in the deviſees. The court gave judgment for the 

_ detendants, and ordered the poſiea to be delivered to them, 
and that the plaintiff ſhould pay them coſt of nonſuit. 


M. B. John Tampion the eldeſt brother of Henry Tampion 
the father, uncle to Henry the ſon and heir at law to them 
both, brought an ejectment in C. B. for all the lands both in 
Somerſham and Swilland, which was tried at the Lent aſſizes 
at Bury in 1743, and by the conſent of the parties a caſe was 
made upon the very ſame ſettlement and will for the opinion 
of Mr. Juſtice Burnett, before whom the caſe was argued at 
his chambers, and he was of opinion as to the lands in Somer- 
foam which moved from Henry Tampion the father, and where- 
of Mary could have no reſulting uſe, that ſhe had no power to 
diſpoſe thereof, aud determined that John Tampion the heir 

both of Henry the father and tne ſon ſhould recover the lands 
in Somerſbam; but as to the lands in Swilland he was of opi- 

nion that if it was a doubt whether her appointment over was 
good or not, yet that as they moved from her, ſhe had a re- 

_ tviring uſe therein upon the death of Henry the fon without 
iſſue and under age, which ſhe had power to diſpoſe of, and 
as to thoſe lands gave his opinion for the deviſees, that they 
took them by way of executory deviſe of her reſulting inte- 

See the 24 Vol. reſt; but notwithſtanding this opinion of a ſingle judge, John 

ol theſe Reports Tampion has ſince brought another ejectment in B. R. for 
336. 337. Roe the lands in Swilland, which was tried at Bury ſummer afſizes 

v. Dont. 1746. when a caſe was made as above for the opinion of the 
| court of B, R, EY Fs | 15 
TEE Neal, 


he . 2 Wa [Py — Li 


granted to Sir 


_— Eaſter Term 23 Geo. 2. 1750. - BEES 


— 


Neal, of the demiſe of the Duke of Athol, verſus 


Wilding & al. B. R. 


N ejectment, after a ſpecial verdict and three ſolemn ar⸗ Tenant in tail 
1 guments it was adjudged by the whole court that where of the gift of the 


renant in tail male the reverſion in the crown (anno 5 Hen, 8.) crown, the re- 
verſion in the 


before the far. 34 & 35 Hen. 8. ſuffered a common recovery crown, ſuffers a 


with fingle voucher, the recoveror thereby gained a baſe fee common recove- 


which will be determinable whenever there ſhall be a failure ry before the 


of iſſue male, that this baſe fee is deſcendible and alienable, 34 H. 8. he 


f Þ 71 2 1 gains a baſe fee, 
that the iſſue in tail are thereby compleatly barred, and the gegengiple and 


ancient reverſion is ſtill in the crown, which may come into alienable ſo long 


poſſeſſion and take place whenever there ſhall be a failure of as chere is iſſue 
iſſue. | EE Os ED 


in tail, and the 
reverfion is fill 


in the crown. Bro. Tail 41. Cro, Car. 430. Plowd. 555. 4. dit. per Manwood. 
1 Leon. 85, as to remitter. fn... | | hs 


The lands in queſtion were part of the lands which Hen. 7. 
7 homas Stanley in tail male, whereof Thomas 
his grandſon Earl of Derby ſuffered the common recovery, 
5 Hen. 8. and thereby gained a baſe fee, which deſcended to 
Charles Earl of Derby, who (after fat. 4 Fac. 1. touching the 
eſtates and controverſy in the Derby family) levied a fine of 
the lands in queſtion, under which the defendants claim as 
purchaſers of the baſe fee. | | 


The court reſolved that the flat. 4 Jac. enacted with the 


_ conſent of the parties therein mentioned, made no alteration 
in the baſe fee, which was then in exiſtence 3 that the crown 


or parliament gave nothing thereby, but only by conſent of 


the family new modelled the ba/e fee, which is deſcendible 


and alienable ſo long as there are heirs male of the family. 


I be leſſors of the plaintiff claim under a family ſettlement 
confirmed by parliament by the faid private fat. 4 Fac. 1. 


and it was contended that by that ſtatute theſe lands in Bro- 
therton in Lancaſhire were made unalienable by the iſſue in 
tail; that in caſe of a deed, it was admitted it would have 
been otherwiſe ; but the court reſolved the contrary as afore 


is ſaid, 


It was objected that the verdi found the fine was levied A fine is found 
tempore Car. 2, before the King's juſtices in the court at Lan- by 2 verdict to 


"Ig RN zug: de levied before 
caſter, but it is ndt found who thoſe juſtices were, whether the juſtice of the 


| they were ſuch juſtices as had power to take the fine ; but court of the 


per curiam, We will preſume then to be ſuch juſtices as had county palatise 
Cd FRE 3 | 75 of Lancaſter, the 
court will preſume they were juſtices who bad power to take the fine, 


. power 


| 276 - 5 Eaſter Term 23 Geo. 2. 1750. 


power by ſtatute to take fines in the county palatine, as the 
contrary does not appear. 5 | e 


The recovery here in 5 Hen. 8. makes the difference be- 
tween this caſe and Murray v. Eyton, 7. Raym 338. Sir 
T. Jones 237. S. C. there was no recovery, only a fine by | 
tenant in tail with reverſion in the crown, after tat. 34 Hen, 
8. Judgment for the defendants. 8 | PE 


Trinity Term 


24 Geo. 2. 17 50. 


Beck, on the demiſe of Hawkins verſes Welſh. R. R. 


Tenant in tail HE b. CTMENT, verdict for the plaintiff ſubject to the 
mortgages for opinion of the court upon this ſhort caſe; Thomas 
years, becomes Grundy being ſeiſed in fee tail of the lands in queſtion, made 
ee and a morigage thereof to the defendant for a term of 500 years, 
dies without ſuf- . | 
fering a com. Without having ſuffered a recovery, and afterwards became a 
mon recovery, bankrupt, and died before the bringing this ejectment; the 
the aſſignee of leſſor of the plaintiff is the aſſignee under the commiſſion of 
ee mt bankrupt, and claims title under the Hat. 21 Fac. 1. c. 19. 
eſtate clear of Jec. 12. which enacts, That the commiſſioners of bankrupt 
the mortgage by ſhall have power by deed enrolled to grant and ſell all ma- 
the ſtat. 21 Jac, © nors, lands, tenements or hereditaments whereof any bank- _ 
1. c. 19.1. 12, „ rupt is, or ſhall be ſeiſed of any eſtate tail in poſſefſion, 
©. reverfion or remainder, for the benefit of the creditors of 
„ ſuch bankrupt. And that ſuch grants and fales ſhall be 
* good in law againſt ſuch bankrupts, the iſſues of their bo- 
dies, and againſt every perſon claiming any eſtate, right, 
* title or intereſt under ſuch bankrupts, and againſt every 
*« perſon whatever whom ſuch bankrupts, by common reco- 
very or otherwiſe, might cut off or bar from any remain- 
4 der, reverſion, rent, profit, title or poſſibility into, or out 
of any the ſaid manors, lands, tenements or hereditaments. 


| This 


il 


ment muſt be for the plaintiff, 


city court in debt upon a conceſſit ſolvere according to the 
. regs cor, and he des: 


— 


Trinity Term 24 Geo. 2. 1730. 


5 This caſe was twice argued at the bar, and two queſtions 
were made; iff, Whether, if Thomas Grundy had ſuffered a 
recovery, it would not have let in this mortgage for 500 years? 


' 2dly, Whether the ſtatute does not operate as a common 


recovery to all intents and purpoſes ? 


As to the firſt queſtion it was reſolved by the court clearly, 
that if tenant in tail makes a leaſe or mortgage for years, or 


charges the land with any other incumbrances, and afterwards 


But if he had 
ſuffered a reco- 


very it would 
have let in the 


ſuffers a common recovery, hat ſhall let in all the incum- mortgage and o- 


brances; and the reaſon is, that whatever act binds the te- ther incumbran- 


nant in tail himſelf, ſnall bind the recoverors, or the perſon s. 


or perſons to whoſe uſe the recovery is ſuffered ; for he who 


recovereth cannot ſay that he againſt whom he recovered had 


but an eſtate in tail. Poph. 5, 6. and the court ſaid this is 
the law beyond all doubt. e n 


As to the 2d queſtion, They held that the ſtatute of 21 Fac, 


1. c. 19. / 12. was made for the benefit of creditors who 


ed of; that tenant in tail without ſuffering a recovery could 


only affect the eſtate for his life, and he being now dead the 
mortgagee's title is at an end, and this ſtatute never intended 


had no ſpecific lien upon the lands of a bankrupt, and not for 
any particular creditors who relied upon the title they accept- 


to put the prior incumbrancers on an eſtate-tail in a better 
caſe than they would otherwiſe have been if the ſtatute had 


never been made; it would be very ſtrange to ſay that this 


ſtatute which was moſt plainly made for the general benefit 


of all the creditors ſhould have an effect which is quite con- 


tradictory thereto, vis to make good a defective title to a 
particular creditor, it is impoſſible the legiſlature could ever 


intend any ſuch thing ſo without ſaying any more; though 
this be a new caſe, yet we are all clear of opinion that judg- 


Gunn verſus Mackhenry. B. 


1 \HE plaintiff levied a plaint in an action of debt in one 
of the courts of the city of London for goods ſold, board 


and neceſſaries, made an affidavit that 304. was owing to him 


from the defendant, and held him to bail, and declared in the 
cuſtom of the city. 


The action being removed into this court, by habeas corpus, 


the defendant puts in bail above, and the plaintiff declares here 
de novo in an action upon the caſe upon ſeveral promiſes, pro- 
ceeds to final judgmeut, and to a ſcire facias againſt th bail; 


Plaintiff declares 
in the city court 
in debt on a con- 
ceſſit ſclvere, 
the cauſe is-re. 
moved by hz. 


clares here in 

caſe, yet he ſhall 
not Joſe his bail, 
for it is the ſame 
cauſe of action. 


and 


| Trinity Term 24 Geo. 2. 1750. 


Q. Whether a 
game keeper to 
peer be privi- 
leged from ar- 
zeſts, 


* 


and now it is objected on behalf of the bail by Mr. Hume 
Campbell, that the original plaint below being in an action of 
debt, and the plaintiff having declared here in caſe, has there, 


by loft his bail. S-d per curiam, This is the very ſame cauſe 


of action, and if the plaintiff had declared here in debt upon 


a conceſſit ſolvere, the defendant might have waged his law, 
| which he could not have done in the city court; and we are 


all of opinion the bail are liable. 7 
_ Cheſter verſus Upſdale. B. R. 
T HE defendant being arreſted for a debt at the plaintiff's 


ſuit moved the court to be . diſcharged out of cuſtody 
upon common bail upon his own afidavit only, wherein he 


ſwears that he entered into the ſervice of Lord Willoughby de 


Brooke in June laſt as his game Keeper of his manors in Somer- 


ſetſbire, and has ever ſince continued, and now is in his Lord- 


ſhip's ſervice, and that by order of his Lordſhip he had been 
attending him in ſeveral counties in England, and is charged 
with buſineſs he has to be done for his Lordſhip, which he 


ſwears he cannot execute becauſe he is detained by the 


arreſt. 


Per curiam, Before the fat. 12 F 13 72 3. c. 3. the way 
was for perſons intiiled to privilege of parliament to ſue for 


ſuch writ ; and in Pitt's caſe, Comyns 444. although the ]udg- 
es were of opinion that he was intiiled to privilege of parlia- 
ment, and diſcharged him upon motion, yet Lord Hardwicke 
Chief Juſtice then expreſſed himſelf to this effect: I deſire 


Vid. Clarendon's ©© it may be underſtood, that we do not determine that the 
Hi, Rebell. lib, 


. % hercafter happen, to diſcharge perſons (who may claim 


* court is. bound, in every inſtance of this kind that may 


„ privilege) upon motion, without a writ of privilege, but 


* we hold it diſcretionary in the court, either to proceed by 


„this method, or by writ, as the nature and particular cir- 


“ cumſtances of the caſe ſha!] appear to induce the legal diſ- 
« cretion of the court.” And this brings us to confider, 


whether in the preſent caſe there is ſufficient evidence laid 


before the court to induce us to grant this motion ; and we 
all think there is not; for if the defendant is really and truly 
in the ſervice of Lord Willoughby de Brooke, and is neceſſa- 


rily employed about his eftates and manors, there ought to be 


an affidavit laid before us what, and where thoſe eſtates are, 
and that his Lordſhip is in poſſeſſion of ſuch eitate or manor, 


and that the defendant is game-keeper in ſuch manor ; we 
give no opinion whether this defendant is intitled to privilege 


of parliament or not; but by an order of the houſe of Peers 

of the 28th of June 1715. which ſeems to be a declaration 

of their privileges, we conceive that that order does not e- 
TE TR | | | | 5 tend 
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eſtates, and about their perſons; that therefore as this is the 
ſenſe of the Lords themſelves of their own privileges, we 
ought to have proof laid before us that this detendant is ne- 
ceſſarily and properly imployed about the eſtate of Lord 
Willoughby ; and therefore the rule to ſhew cauſe why com- 


mon bail ſhould not be accepted mutt he diſcharged, N. B. 
Lord Willoughby de Brooke fat in court while this motion was 


made and debated, wah his hat on, upon the bench next to 
the junior Judge, and after the motion was over, ſtood up 


with his hat ſtill on, and ſpoke ſomething to the court, which 
I could not hear; but I heard Lord Chiet Juſtice Lee tell him, 
(with ſome warmih) that he did not behave with proper de- 
cency to the court; whereupon Lord Willoughby de Brooke 
begged pardon of the court, and pulled off his hat. | 


Rollin ver/us Mills. B. R. 


— 


; CTI ON upon a foreign bill of exchange; and in Ball 


tend to privilege all their menial ſervants from arreſts, but 
only ſuch as are neceſſarily and properly imployed about their 


order to hold the defendant to ſpecial bail, one Peter What kind of 


T. of London, merchant, maketh oath, that the defendant 
Mills is indebted to the plaintiff Rollin in a certain bailable 


affidavit ſhall be . 
inſyMcicnt to 
hold defendant 


ſum of money by virtue of a bill of exchange indorſed by the to ſpecial bail, 


| payee to the plaintiff, as appears by the ſaid bill and indorſe- 
ment, and that Mills the defendant accepted the bill, but 


had refuſed payment; that the bill was protefted, and though 


the affidavit was poſitive that the defendant had accepted the 
bill, yet the court on hearing counſel on both fides ordered 
common bail, becauſe the affidavit only ſwears that the de- 
fendant is indebted, as appears by the faid bill, Wc. And the 
Cale of Mansfield v. Ferguſon, Mic. 16 Geo. 2 B. R. was ex- 
actly like to this; and in Hil, ty Gee. 2. a third perfon ſwore Ante 121, 23x, 
that defendant was indebted to plaintiff in 8Sool. as appeared 
by an account ſtated under the defendant's own hand ; Mr. 
 Henly moved that common bail might be accepted, which was 
ordered accordingly on hearing the other fide ; and the court 
ſaid that ſuch affidavit is inſufficient, when it ſays, © As ap- 
Pears by ſuch a note, bill or bond, &c.” and this balance 
of account may have been diſcharged for any thing this third 
perſon knows. Vide 2 Stra. 1226. + NG. : 


Michaelmas 


three zol. a- 
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Taylor verſus Os R. 
A man binds _- EBT on a bond, defendant W oyer, and ſets forth 
himſelf in a the condition, which was, That whereas a marriage 


dond to leave his « jg ſhortly to be had between Samuel Bird and Mary Taylor: h 
e 4 Now the condition of this obligation is ſuch, that if the 
children, 10 ſaid Samuel ſhall give, bequeath or leave to the ſaid Mary P 
gives the eldeſt 200] for her own benefit, or, if the ſaid Mary ſhall die 
an eſtate in land „ before the ſaid Samuel, he ſhall leave unto the child or 
and to the other « children of the faid Mary jointly 200/. then this obligation 
piece at 21. his to be void.” ; which being read and heard, the detendant 
zs not a perform- goes on and pleads, that the ſaid Mary is dead, and left four 
ance of the con- children, and that Samuel Bird by his will gave to the eldeſt 
Aen. ſon an eſtate in land of more than the value of 500. and to 
the other three children 501. a- piece to be paid to them as 
they ſhould attain their reſpective ages of 21. To this the 
plaintiff demurs. | | : | 


Per curiam, The plea is bad, for the giving the three chil- 
dren the ſeveral legacies of 50l. a-piece to be paid at 21, and 
the landed eſtate to the eldeft child, is not a performance of 
the condition ; and there is a great difference between leaving 
the children 2col. jointly, and giving them ſeveral legacies 
at 21, and it was intended that there ſhould be a benefit of 
ſurvivorſhip; and the land cannot ſurvive, beſides there is 
no preſent proviſion for the children, which was plainly in- 
tended to be made by the bond, therefore there muſt be judg- 
ment for the plaintiff, EE | ES 
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The Innholder's Caſe. B. R. 


A CTION of debt upon a Sy /awv, © That every inn- Debt on a by- 
A holder being entered as a brother of the company, ſhall le for not pay- 
pay two ſhillings a year quarterly (te be applied ro particular ne 25. per ann, 
purpoſes for the benefit of the company) under the penalty of nas 
five ſhillings per annum; the breach aligned is, that the de- aſſiga the days 
fendant has for four years next before the 1// of September 1749. of quarterly pay» 
been entred a brother of the company, but has neglected to ment. 

pay the two ſhillings per annum quarterly for the ſaid four 

years, per quod actio accrevit. ObjeQed in arreſt of Judg- 

ment after a verdict, that no particular days are aſſigned for 

the quarterly payments to be made; but per tetam curiam, 

The declaration is very well; and Deniſon J. ſaid it would 

have been good even on a demurrer, Paſtea delivered to the 

plaintiff. N | 


2 


@ 


— 


Dale verſus Hall. B. 0 | 


| C TION upon the caſe againſt a ſhipmaſter or keel- A hoyman who 
{ \ man who carries goods for hire from port to port; the undertakes 10 
plaintiff does not declare againſt him as a common carrier up- ae Lare 

on the cuſtom of the realm, but the declaration is, that the dee 5 all 
defendant at the ſpecial inſtance of the plaintiff undertook to events, except 
carry certain goods conſiſting of knives and other hardware damaged by the 
ſafe from ſuch a port to ſuch a port, and that in conſiderati- ac dt God, or 
on thereof the plaintiff undertook and promiſed to pay him fo dane i | 
much money, that the goods were delivered to the defendant 1 Saik. 18. 

on board his keel, and that the goods were kept ſo negligent- 1 Vent. 190, 
ly by him that they were ſpoiled, to the plaintiff's damage; 238. 
upon the general iſſue non aſſumpſit; this cauſe came on to be 

tried before Juſtice Burnett, and the plaintiff proved the goods 

were all in good order and clean when they were delivered on 

board, and that they were damaged by water and ruſted to 


the amount of 24/. this was all the plaintiff's evidence, 


BEE Core at ß Ao. = wa 


For the defendant it was inſiſted at the trial, that as the 

plaintiff had proved no particular negligence in the defendant, 

that he might be permitted to give in evidence that he had 

taken all poſſible care of the goods, that the rats made a leak 

in the keel or hoy, whereby the goods were ſpoiled by the 

water coming in, that they pumped and did all they could ro 

prevent the goods being damaged, which evidence the Judge | | 

permitted to be given, and thereupon left it to the jury, who | 
found a verdict for the defendant, „ 3 | 


© 


| 
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It was now moved for a new trial by Mr. Clayton and Mr, 
Ford for the plaintiff, who inſiſted that the evidence given 
for the defendant ought not to have been received. 


Feſter (Juſtice) reported, that Burnett (Juſtice) was doubt- 
ful whether the evidence given by the defendant was admiſſi. 
ble or not, and ſubmits #hat to the court: but if it was admiſ. 
fible, he is very well ſatisfied with the verdict. 


Sir Thomas Bootle and Serjeant Bootle for the defendant, 
inſiſted that this declaration not being upon the cuſtom of the 
realm, but upon a particular contract, and that the breach 
aſſigned being, that by the negligence of the defendant the 
goods were ſpoiled, that therefore negligence is the very gift 


of this action, and the defendant has proved there was no 


negligence ; indeed if the declaration had been, that the de - 
fendant promiſed to keep ſafely the goods as well as to carry 
them ſafely, he muſt have kept them ſafely at all events, 


Lee Chief Juſtice : This is a nice diſtinction indeed; I am 
ef opinion that the evidence given for the defendant was not 
admiſſible ; the declaration is, that the defendant undertook 
for hire to carry and deliver the goods ſafe, and the breach 
aſſigned is that they were damaged by negligence ; this is no 


more than what the laws ſays, every thing is a negligence in 


a carrier or hoyman, that the law does not excuſe, and he is 
anſwerable for goods the inſtant he receives them into his cuſ- 
tody, and in all events, except they happen to be damaged by 
the aft of God, or the King's enemies; and a promiſe to carry 
fafely, is a promiſe to keep ſafely. | 1 


Wright Juſtice, of the ſame opinion. 


Denifon Juſtice : The law is very clear in this caſe for the 


| coy a the declaration upon the cuſtom of the realm is the 


ame in effect with the preſent declaration; in the old forms 
it is, that the defendant ſuſcepit, c. which ſhews that it is 
ex contractu; in the preſent caſe they promiſe to carry ſafely 
need not be proved, the law raiſes it, the breach is very right 


thar he did not deliver them ſafely, but ſo negligently kept 


them that they were ſpoiled, | 


Fofter of the ſame opinion; and a new trial was granted. 


VN. Gef. v. Clinkard, tried at the fittings in London after laſt 
Hilary term, before Lee C. Juſtice, was an action againſt a 
_ maſter of a ſhip, who undertook to carry goods from Londen 
to Amſterdam ; the breach aſſigned was, that a puncheon of 
rum was ſtaved and loſt to the plaintiff's damage; this was 
proved to be done by the defendant's ſervants in letting it 

; = LT. OS down 
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down into the hold of the ſhip; and though the defendant 

roved it was endeavoured to be let down into the hold with 

all poſſible care, yet by accident it was ſtaved; notwithſtand- 

ing this, the jury gave a verdict for the plaiatiff agreeable to 

the directions of the Chief Juſtice. N. This caſe was cited = 

by * Mr. Clayton in the caſe above. a | 1 


C. B. in Ireland at the time of publiſhing this bock. 


Rex verſus The Borough of Midhurſt. B. R. 

OTIO N for a mandamns to the lord of the manor of Mandamus tg 
| the burgh of Midburſt and to the ſteward, to hold a the ſteward of 
court, and to the homage to attend thai court and preſent = manor of 

; 1 lidhurſt and to 
certain conveyances of burgage tenements, which when pre- the h eee 
ſented will intitle the purchaſers to vote for members of par- hold a court, 
ſiament and to other privileges there, which, it appears by and preſent cer- 
affidavits, had been tendered to the homage, and rejected by tain conveyances 


5 * ii to pur chaſors of 
them at the laſt annual court in Auguſt la ſt. burgage tene 


. | ments, wher 
The principal objection made at the bar againſt a manda- they are intitle 
mus is, that the homage, in this caſe, are not miniſterial, but to be ſworn in 
judicial officers, and that it appears to the court' they have 22 of the 
already exerciſed their judgment, and determined the convey- 5 
ances tendred to them to be fraudulent, and therefore refuſed bers of parlia- 


to preſent the ſame at the laſt court. ment. 


Lee Chief Juſtice: It appears to the court that this is an 
ancient borough conſiſting of bailiff and burgeſſes, that theſe 
perſons as tenants of the manor have a right by purchaſe of 
deſcent to become burgeſſes, and are intitled to vote for mem 
bers of parliament, and for the bailiff who is the prefiding 
officer at elections, that a purchaſer cannot exerciſe this right 
of voting, before his purchaſe deed be prefented by the ho- 
mage ata court to be holden for that purpole before the lord. 
of the manor, or his ſteward, that theſe conveyances have 
been duly exgguted and tendred to the homage, and that the 
homage rejected the ſame, looking upon them to be fraudulent, 


I am of opinion that the purchaſers when they tendered the 
conveyances had jus in rem, vis. to be admitted burgeſſes, 
and tO THE PRIVILEGE OF VOTING, Which, as Lord Holt 
ſaid in Aſbby and White, is not minima in lege, but a NoBLeg 
PRIVILEGE ; and 1 think it would be a ſhame to the law to 
ſend theſe purchaſers to ſeek remedy in another court under a 
pretence that their purchaſe deeds are fraudulent ; that is a mat» 
ter which we cannot take notice of, or try at preſent, they 
have no remedy but by a mandamus, and this being of a pub» 


© lic concern, this court muſt grant it, and if the conveyances 


are not good in law, that matter may be returned. 1 think 


the homagers are miniſterial in this Cale ; this is a particular 


author 
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authority lodged in certain perſons by the cuſtom of the manor 
reſpecting the public concern of the nation, and therefore a 
mandamus muſt go the homage to preſent the comveyancez, 
and to the ſteward to hold a court, admit and ſwear in theſe | 
purchaſors, burgeſſes of the town. Tr re Op 7 
Wright Juſtice: I am of the ſame opinion, the homage has leg 
no right to ſay whether theſe conveyances be good or not, cul 
they ought to preſent them, and there is no other remedy un- nh 
| leſs this writ goes, no other remedy has been ſo much as hint- the 
| ed at the bar; mandamus's were introduced to aſſiſt in matters , bet 
_ of right concerning the public, and the maxim ef? boni fudicis to 
| ampliare juriſilictionem is thereby made good; the caſe of 
Clithero, Comb. 239. is in point, but if this caſe was quite 
new, TI think a mandamus ought to go. And one writ will do wt 
to both the furats and fleward, and to be returned by them 1 
reddendo fingula ſingulis. 58 7 8 - 
1 DT n 
Deniſon Juſtice of the ſame opinion: I am ſatisfied that the oi 
homage in theſe preſentments do not act judically, all they have m 
to do, 1s to declare in court, that the land which was once be 
the land of A. is now B. 's and is very like livery of ſeifin, g 
which is no more than making a matter public. 0 
Foſter Juſtice of the ſame opinion : It is ſaid theſe homa- - 
gers are upon their oath, and fo is every mayor of a corpora- b 
tion, and yet he is a miniſterial officer in many caſes ; the 
homagers are finable by the ſteward of the manor ; if fo, ſure- 
ly this court can fend a mandamus to them, and to deny the 
writ, would be to ſay there is a right without a remedy. 
Rule abſolute for one or more writs of mandamus at 
the pleaſure of the proſecutors. Sg 
Park ver/us Yerbury, bail for Richard Snow. B. R. 
Dect:ration in JJ E B T upon a recognizance of bail; defendant demurs, 
debt on a recog- and aſſigns for cauſe that it does not appear by the de- 


e e claration at whoſe ſuit the defendant became bail for Snow, 

do in what fam of mne. 1 — 
defendant was Ee hn „ 88 

bail, and in To this it was anſwered, that the entries of recognizances 
what ſam, are not in any particular ſum, Lillies Ent. 521. 6 Mod. 159. 
Sed per curiam 6 Mod is very different from this; for there 

never was a declaration like this; it ought to have ſet out 
that the defendant became bail for ſuch a perſon in a certain 
plea of debt of ſu much money, for which the plaintiff exhi- 
bited his bill, c. judgment tor the defendant, unleſs cauſe 

before the end of the term, | | RR Ys 

64 248 Blinkhorn 
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benefit of the teſtator's next of kin, or whether it ſhould g0 


given to that one, 


Rey 


2. 1750. 


Blinkhorn verſus Feaſt. In Chancery, 24 Oct. 1759. 


Man makes his will, and appoints two infants his jzint When there are 

executors, and gives to each of them a ſeparate ſpecific two executors . 
legacy of his perſonal eftate, vis. To each of them a parti- and unequal le- 
cular mortgage, and makes no diſpoſition of the reſiduum; them 23 | 
and the queſtion now upon the hearing of the cauſe is, whe- cy to one and 


ther there ſhould be a reſulting truſt as to the reſidue for the nothing to the 
other, they ſhall 

| | | have the refi- 
to the executors, | duum undiſpoſ- 


| Lord Chancellor decreed that it muſt in this caſe go to the es 
executors, and not to the next of kin ; for the teſtator by giv- 
ing them ſpecific legacies of unequal value intended ſo much 
to prefer one before the other ; and 2dly, The teſtator might 
intend that they ſhould rake ſome part of his eſtate in ſeveralty 
as tenants in common, and the reſidue as jointenants, which 
in this caſe they do. And the Lord Chancellor cited a caſe 
before himſelf, where there were two executors, and a legacy 
given to one, but nothing to the other, and the reſidue being 
undiſpoſed of, he decreed it to the executors jointly and equal- 
ly ; and faid the teftator, in that caſe, only intended to prefer 
one executor to the other, to the amount of the legacy he had 


Hilary | 
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others, Executors of the Honourable John Spen- 
cer, Eſq; verſus Sir Abraham Janſen, Knt. In 
Chancery, before Lord Hardwicke, aſſiſted by 
Lord Chief Juſtice Lee, his Honour the Maſter 
of the Rolls, Sir John Strange, Lord Chief Juf- 
tice Willes, and Mr. Juſtice Burnett. 


Fraud, impok- TN May 1738. Mr. Spencer was 30 years of age, had an 
tion, and catch- I eſtate of 70oo/. per ann of his own, and another large 
Ing ＋ eſtate whereof he was tenant for life, and having contracted 
* debts was very much preſſed for money to pay them off; the 
deemed fuch Dutcheſs of Marlborough, from whom Mr. Spencer had very 
Uſurious con- great expectations, was then 78 years of age; Mr. Spencer by 
tract, what con- his agent ſent a propoſal to market to borrow 5000. to pay 
Aientes it. 10000/. for it within a month after the death of the Dutcheſs, 
| in caſe he thould ſurvive her; the defendant liſtened to the 

propoſal, but at firſt hefitated ; however, at laſt, came into 

the bargain and advanced to Mr. Spencer 5000l. who gave a 

bond to pay the defendant roooo/. if Mr. Spencer ſhould ſur- 


_ own agent. 


months after this bargain, whereupon Mr. Spencer ſent for the 
defendant and expreſſed himſelf ſorry that he could not then 
immediately pay him the 10000. and of his own free accord 
offered to give, and actually did give he defendant a bond in 
the penalty of 20000/. and a warrant of attorney to confeſs a 
judgment for the 100007. and intereſt, and thereupon the de- 
fendant gave him up his firſt bond; Mr. Spencer afterwards 
paid 2000/. in part, and died in June 1746. about one year 
and eight months after the Dutcheſs. e 5 


The defendant having ſued out a ſcire facias upon the judg- 
ment againſt the plaintiffs, this bill is brought to ſet aſide the 
contract as uſurious and illegal, or againſt conſcience ; and 

| 1 . bor 


The Right Honourable the Earl of Cheſterfield and 


vive the Dutcheſs, which bond was made by Mr. Spencer's 


The Dutcheſs died in October 1744. about fix years and five 


— 5 


„ ow bk. hd 


rious contract, and could not have ſtood even at law, 
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remains due to him of his 5000. and intereſt. 


for an injunction, upon payment to the defendant of what 


The defendant in his anſwer admits all the facts above, and 


further ſays, that in his conſcience he thinks the bargain was 
a fair one, for that Mr. Spencer was very infirm in his conſti- 


tution ; and in truth did not long ſurvive the Dutcheſs, lo 
that the defendant ran a great hazard of lofing the whole 5000. 


It appears from the proofs read in the cauſe for the plain. 
tiff, that it was hawked about, that Mr. Spencer wanted 19 
borrow 5000. to pay double for it upon the death of the 
Dutcheſs if he ſurvived her, and. Backwell (a gameſter) the 
witneſs told Mr, Spencer that he had found out a man of ho- 
nour and fortune proper to be applied to, who, if he ſhould 
not be willing to come into the bargain, would keep the mat- 


ter ſecret, ſo that there would be no danger of its coming to 


the ears of the Dutcheſs ; upon this, Backwell applied to the 


defendant on behalf of Mr. Spencer, who, he ſwears, at firſt, 
declined the bargain, but ſaid, he would conſider of it, af- 


terwards he agreed to it, and advanced the money upon the 


terms above; it is alſo proved for plaintiff that Mr. Spencer 


was of a very ſtrong conſtitution in 1738. | 


From the proofs read for the defendant it appears, that 
Lord Mumford refuſed to advance the inoney upon the like 
terms propoſed to him, becauſe he looked upon Mr, Spencer's 
life to be a bad one; ſeveral witneſſes prove him of a broken 


conſtitution, and the Dutcheſs of a ſtrong one for a perſon of 


her years; it is alſo proved that in 1738, Mr. Spencer was in- 
debted to ſeveral perſons to the amount of 20000/. was much 
preſſed for money, and that after he had got the goool. of 
the defendant he applied the money to pay off tradetmen, 


This caſe was ſolemnly debated in Trinity. term laſt by Mr. 
Mel, Mr. Clarke, Mr. Wilbraham and Mr. Crowle for the 


plaintiffs, and by Mr, Attorney and Mr. Solicitor General for 


the defendant. 


It was argued for the plaintiffs, 1/f, That this was an uſu- 


— 


24ly, That if it was not ſtrictly an uſurious contract, yet 
under the circumſtances of the caſe, it is a bargain againſt 
conſcience, and ought to be ſet aſide in a court of equity, as 
being an unreaſonable advantage made of a neceſſiious man, 


And 
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And 3dly, That what Mr. Spencer did after the death of 7 
the Dutcheſs, ſhall not make that bargain good. which in con- 1 
ſcience ought not to ſtand, as being inconſiſtent with the 
policy of the kingdom. | | ET 
r In anſwer to the firſt point it was inſiſted for the defendant, < 
General Rider, that to make a contract uſurious there muſt be a loan of mo- 
| ney to be repaid in all events with more than lawful intereſt, 
that the 5000/7. was not to be repaid in all events, but only | 
in caſe Mr. Spencer ſhould ſurvive the Dutcheſs ; ſo that the | 


defendant ran the hazard of loſing the whole. Cro. Eliz. 741, 

Cro. Fac. 209 And the true reaſon why a bottomree bond is | 

not with the ſtatute of uſury, is not upon account of trade, l 
but becauſe the party runs a riſque of loſing all. 


24ly, It was argued for the defendant, that as this was not 
an ulurious contract, fo neither was it a bargain againſt con- 
fcience fit for this court to interpoſe in; that the manner of . 
obtaining the contract was very fair on the part of the defen- 
tant, who never has made it his buſineſs to deal in this manner 
before; that Mr. Spencer ſought him io come into the contract, 
and not he Mr. Spencer, who was wholly a ſtranger to him, 
and this the defendant ſwears, and it is alſo proved, that it 
is not ſo much as charged or hinted at, that Mr. Spencer was 
a weak young man, or in the leaſt liable to be impoſed upon, 
and though he might have run out a little; yet he had an eſ- 
tate in poſſeſſion of above 7000. per ann. and that he paid 
his 1rade!men with the 5000. was a circumſtance in the 
defendant's favour. _ | 8 | 0 


And 34%. It was inſiſted upon for the defendant by Mr. 
Attorney, that ſuppoſing this was originally a bad contract 
(which he abſolutely denied) yet Mr. Spencer by giving his 
bond ana judgment after the death of the Dutcheſs, and pay- 
ing 2coo!, in part, freely and voluntarily has made the bar- 
gain good, and ſhews moſt clearly that Mr. Spencer looked 
upon the contract as very fair; and that there was not the 


- leait fraud, circumvention, or impoſition in it. 


TOI TY or Og I WY REO OOPS Io ITY 


Mr, Solicitor argued next for the defendant, and (in the 
judgment of all who heard that great man,) made one of the 
mot learned and elegant arguments that ever was heard in the 
ball lam conſcious to mytelf it is impoſſible for me to do the 
great orator juſtice, unleſs I could write down every word he 
ſpoke, and therefore 4 muit tell the reader that what I here 
| report is no more than a rough ſketch of the heads or ſubſtance 
of his argument. 7 DS TD 


Res ind eons nol er ts. am ⅛— ta 


A ee Mr. Solicitor General: Three queſtions are made; ff, 
Whether the bond as it ſtood originally was not void at law 


24, 


by the itatute of uſury ? 


He Tam 24 "Gap, 27 "1750. 


| _ 


i Whether this court cannot ſet the n * as 50. 


ing againſt conſcience. „ 


And 3dly, If the VET" be "fide cla 120 nor 3 
conſcience, yet whether this court ought not to ſet it aſide 


on the foot of policy. . Ray: 


i ſhall firſt. premiſe chat this is as fair, as loa ad as 
honourable a contract as can be made, and will be moſt plain | 


ly ſhewn to be ſo, by conſidering, . x. 


*. 


1/,, The circumſtances, charaQter and ſituation i in ife of 


the obligor ; and „„ 


| 2dh, Of the oblige. 


1 The manner i in which the contract was catried on and 
concluded. FV es RAS 


ahh, The bung of ile peice. „ . 1 
5 bh, e opinion the "ger Himſelf had of this obe. 


EIT 


tion. : 4 


1f,. The aaa; FED SD and W in ith if the 
er He was zo years of age, of good underſtanding, not 
liable to be impoſed upon, not a young heir, had no father, 
was himſelf a father, was in no ſtate of diſobedience with any 


relation, never gamed to exceſs, or loſt at gaming 300. in all 


his life, his fortune in lands was 5oool. per ann, ſettled upon 


his marriage, he had 2000. per ann. and the intereſt of 100001 
under the Duke of Marlborough's will, a leaſehold of 1201. per 


ann. 75201, per ann. for bis life, beſides plate and furniture 


agreeable to his fortune, and had great expectations from the 


Ducheſs of Marlborough, whoſe favourite he was; when he 
wanted and had this 5000l. he owed to tradeſmen 200000. 
Juitice required him to pay his debts, nay prudence required 
it, for fear their clamours ſhould reach the ears of the Duch- 
els ; and if he had adviſed with his beſt friends how to raiſe 


money, they muſt have told him this was the beſt way of do- 
ing it; ſuppoſe at the time of making this contract it had 


been ſettled and known that ſuch a contract was bad, and 
that this court would ve fer it afide, Mire Spencer muſt 


| have l ruined. 


2dly, The 1 and . f the Defendant . 
He i is a man of fortune, upon whoſe character there is not 
the leaſt Charge or imputation in the bill: this is the only 
bargain of the Kind he ever made; it might have been ma- 


terial for the plaintiffs to have made jt appear that this was 


his uſual way of traffic; he was quite a Ker to Mr. Spen- 


PART I. A cer, 


14 
1 


n 
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cer, nor ever kept him con¹ bt: and ſhall the property of a 
fair and honeſt man be taken from him, becaufe there are 
ſuch perſons in the world as devourers of young heirs ? 


3 ly. The matiner in which the bargain was carried on and 


concluded, was extremely fair: Mr. Spencer himſelf fent the 
propofal to the defendant, and fixed his own terms, which the 
defendant at firſt refuſed, as thinking them difadvantageous 
to him, for both rhe Darchefs and Mr. Spencer might have lived 
fo long, that although ſhe kad died firſt, 'the detendant might 
really have loſt by the bargain. CE 


4thly, The fairneſs of the price. The bargain ſuppoſes the 
Ducheſs muſt die firſt, or it would be a moſt fooliſh one in- 
deed on the ſide of the defendant ; and in truth fome-of the 
witneſſes ſeem to think he made a fooliſh bargain ; Mr. Spen- 


cer was certainly in a bad ftate of health, and only ſurvived 


the Ducheſs about 20 months, he died of a broken conſtituti- 
on, ſhe of old age, compute the price on the event; they ſay 
on the other ſide, the defendant might have infured Mr. Spen- 
cer life for 51. per cent. but this is only ſaid by one witneſs, 


and that is of a life of 30 in perfect health ; an exact compu- 


tation has been made, that if the 5000. had been put out at 
legal intereſt, and the intereſt made principal every ſix months 
it would, in the time from the advancing thereof to Mr. Spen- 
cer, till the death of the Ducheſs, have accumulated to 9663/. 
There muſt be ſome inequality in every bargain, and to make 
a bargain void by the Roman law, the price inult not be half 
the value of the thing ſold. | 18 


5 Ay, The opinion Mr. Spencer Bimſelf had of this tranſadi- 


on is, that it was a fair and honeſt bargain, he takes every 
proper ſtep of his own accord to carty it into execution upon 
the death of the Ducheſs; he writes to Mr. Januſen to deſire 
him to prepare a bond and judgment, executes them, pays 
1000. at one time and 1000/. at another, and there is not the 
leaſt ſaggeſtion' or proof that the defendant ever threatned to 
diftreſs Mr. Spencer. | 8 | 


So that this bargain, cdüſidered in every view, appears to 
be a fair and honett bargain ; having premiſed thus much, 1 


ſhall now conſider the 1ſt queſtion, namely, 


Whether | the bond as it ſtood originally,” was Dose at law | 


by the ſtatute of uſur . 
Antiently it was againſt the canon taw to take auy premium 


whatever for the loàn of money, as being againſt che law of 


God, and our chen law followed it. Uſury is the hire of 
money for a certain price to be Tepaid again in all . 


JW! Tm. ̃OULwU ) ̃ꝗ—V8uw . © os ny 
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the ſecurity is void ; the preſent caſe is a bargain upon a 


hazard, not a loan of money to be repaid in all events, and is 


no more within the fatute of uſury, than a variety of other 
contingent and hazardous bargains, as bottomree bonds, diſ- 
counting notes and bill of exchange, buying up ſecurities at un- 
der value, wager at odds, inſurance intereſ or no intereſt, and 


many others; but if in truth the real ſubſtance of a contract 
be for a ſum of money lent to be repaid with higher intereſt 
than the ſtatute allows, no ſhift can take it out of the ſtatute, 


no contrivance can keep it from being uſurious ; as therefore 


this was not a loan of money to be repaid at all events, it is 


impoffible it can be a ſurious contract. 


As to the 2d queſtion, Whether this is not a bargain againſt 
conſcience ; there is not the leaſt charge or proof that the de- 


fendant has been guilty of any miſbehaviour, fraud or impoſi- 
tion whatever; but then it is ſaid, 1 r SHE < 


34ly, That although this bargain may be good both in law 
and conſcience, yet this court ought to ſet it aſide on the 
foot of politics. To this I anſwer, that this court never ex- 
erciſes any /egiflative authority; if a contract be good both in 
law and conſcience, this court cannot ſet it aſide; what were 
all the hazardous ſtock jobbing in Change alley? there was a 
ſlatute made to prevent them, there was a ſtatute in QQ Ann's 
time to prevent laying wagers on politics; bets or dice, or other 


fair gaming, could not be ſet aſide but by the legiſlature; 


ſhares of prizes might have been ſold by ſailors before the 
late ſtatute to prevent it. I the courts in Weſtminſter-hall 


ſhould take upon them to cxerciſe a legiſlative pawer, the property 


of mankind would be moſt precarious and uncertain, which 'is | 
the greateſt miſery that can befal any country; ſet me a mark 
upon property that I may know when I do wrong. It is good 
policy not to ſuffer truſtees to purchaſe of their wards, their 
ſituation implies a preſumption of impoſition; in caſes of bonds 
toilewd and common women, preſumption is againſt them, but 


that may be taken off if there be proof the woman was only 


_ 2 proſtitute to the man who gave the bond, and the court 


would confirm ſuch bond. In caſes of marriage-brocage 


bonds, private agreements between a father and fon before 
the ſon's marriage, giving ſecurities to pay money for pro- 
_ curing of offices, it is the miſbehaviour of the party that makes 
the contracts void, but if the king gives a man leave to fell 


an office, ĩhe miſßebawiour is taken off; ſo an attorney's tak- 


ing a gratuity more than his juſt fees, pending the cauſe, is a 
miſbebawiour, but not fo, after the cauſe is ended. It is very 


dangerous to lay down general rules, (which are too often to 


8 be met with in the books,) when it is impoſſible the court, 
FFP ˖˙•²·¹“¹di IARIIE 


2 ſuch 


if the price given for the hire exceeds what the ſtatute allows, = 


= unn . 
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1 Brownl. 108. 


3 Keb. 304. 


Cro. Eliz. 27. 


Noy 151, 
2 Lev. 7. 


4 Leon. 203. 
5 Rep. 69, 70. 


2 And. 15, 
Moor 397, 8. 
Carth, 67. 

1 Sid. 27. 
Com? 125. 
Y NOW. 8, 
Cr, Eliz. 


* ” 11 <4 
741, 42. 
_ 

* 

* 
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3 
J LutW. 470. 


ſuch general rules. The caſe of Atkins v. Fare, was a bond 
given by a fliafamilias that ſhe would marry, &c. the court 
ſet that aſide upon the foot of fraud and impo/ition ; but bar. 
gains with filiifamilias are not in every caſe void or to be con- 


demned, they may buy books, pay debts for meat and drink, 


Sc. This court has never ſaid that every poſt obit' bond is 
void. In every bargain there muſt be a proſpect of gain on 
one ſide ; gain is the great ſpur to induſtry ; the reaſoning in 
Batty v. Lloyd has never been contradicted, where my Lord 
Keeper ſays, ©* One that is neceſſitous muſt ſel! cheaper than 
© thoſe who are not fo ; if I had a mind to buy of a rich man 
<* a piece of ground that lay near mine for my convenience, 
„ he would aſk me almoſt twice the value; fo where people 
are conſtrained to ſell, they muſt not look for the fulleſt 
T price, ec. . EY EY | = 


Ii is impoſſible to prevent mankind from living above their 


income ; and if it could be done, I cannot ſee what benefit it, 
would be to the public; ſhall property be locked up and for 


ever intailed in the ſanię families? if it could be done there 


would be an end of trade and induftry ; in ſhort, men in ne- 


ceſſity will have money if it can be attained by any means, and 
if they cannot get it of honeſt men they will run to knaves 
and ſharpers, who will run any riſk ; to conclude ; as this 
bargain is neither againſt the ſtatute of uſury nor againſt con- 


ſcience, I can ſee no foundation for letting it aſide, or reliev- 


ing againſt the bond and judgment. 


The Lord Chancellor and the Lords the Judges took time | 
till this term to conſider, when they gave judgment /eriatim. 


, Burnett Juſtice : I am of opinion that this is not an uſurious 
contract. The old notion of v/ury is now at an end, and it is 


now well known that uſury within the ſtatute is taking a high- . 


er intereſt for the loan of money to be repaid in all events 

than the ſtatute allows ; this caſe is a contraQ upon a hazard 
that the defendant may never have any principal or intereſt at 
all, and is the like the caſe of a Bottom) bond; one of the 
firſt caſes whereof is in Cro. Jac. 209. wherein the court de- 
termined it not to be within the fatute of uſury, becauſe of 

the real Hazard there was of loſing the whole money. 


But. it was objected that bottomry bonds were held to be | 


good in favour of trade; I anſwer that the true reaſon. why 
che court holds them good is, becauſe they are not againſt the 
ſtatute, for how can a man be ſaid to take a greater ſum for 
the forbearance of payment of a ſum of money, when by a 
hazard he runs, he may be entitled to neither principal nor 
intereſt ; indeed. a colourable bottomry bend may be within | 


ſtatute as much as any other, as appears by. Hardres 418. 


1 give 
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I give no opinion that this bargain is or is not againſt con- 
ſcience, but think this court is not warranted by precedents 


to ſet it aſide upon payment of goool, and intereſt, If this 


had been the caſe of a young heir it might have had another 


| conſideration ; although it might be too hard in every caſe 


totally to prevent young heirs from borrowing of money, yet 


on the other hand, if this court was to permit advantage to 
be taken of their wants and neceſſities, it would be of the 


utmoſt ill conſequence, it would be ſupplying them with 
means to purſue their debaucheries ; avarice on one hand and 


craving appetite on the other are two of the worſt things that 
can draw people together; the ſupplying young heirs with 
money far lucre isa growing evil which this court by degrees 
has rightly gone further and further to relieve againſt. In the 


cafe ot Hill and Note, Lord Nottingham relieved upon no other 


2 Cha. Ca. 136, 
137. 2 Vern. 14 
1 Wms. 310. 


footing than that it was againſt conſcience ; Lord North re- 


verſed the decree, becauſe there was no evidence of fraud or 


impoſition ; but Lord Feffereys affirmed Lord Nortingham's | | 


decree. 


Curæuen v. Milner, June 19. 1731. before Lord King ; 
one married the daughter of a rich old man, borrowed 5o0/, 


to pay 1000. if he ſurvived his father-in-law ; Lord King 


been a new Caſe he would not have relieved, but thought 
nimſelf bound by precedents, and particularly by Berny v. 
Pitt, 2 Vern. 14. „„ 5 EEE 

The caſe now before us is not like any of the caſes cited: 
The borrower is not a young heir, is under no parental go- 


vernment, is in very rich circumſtances, the terms of the bar- 


gain are of his own propoſing, and the event ſhews the great 
azard the defendant ran to loſe all : if this court ſhould lay 


heir ſhall borrow money, a young heir who has a cruel and 


relieved on paying the 500l. and intereſt ; he ſaid if it had 


it down as a general rule, that in no caſe whatever a young 


avaritious father, might ſtarve in a d4eſart with the land of 


Canaan in his view, but contracts with them muſt be honeſt 


and fair, not againſt conſcience, or founded in fraud or impo- 


ſition ; but there is no occaſion to give any opinion upon this 


ſecond point. 


when he could be under no fear or conſtraint whatever, and 


is like Cole v. Gibbons, 3 Will. 290. 


| Becauſe Mr. Spencer has confirmed the bargain after the 
death of the Ducheſs, in the moſt free and voluntary manner, 


The Maſter of the Ralls As to the firſt queſtion, I concur 


with the learned and Reyerend Judge who has already given 


| his opinion, that this is not a uſurious contract, two things 
muſt be, to make an uſurious contract, the payment of money 
at a day on all events, and a taking of more than lawful in- 


tereſt; 


1 


— 
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tereſt; here was no certain time of payment, but the whole 
was at hazard ; but if in truth this had really been a borrow- 
ing of the 5000. to be repaid with an unlawful intereſt at a 
ceriain day, and had only been put in this ſhape to avoid the 
ſtatute, this court, or a jury, would have made it void. 


N. Uſury cannot 24, Admitting the bond good at law, whether the plain- 
be pleaded at tiffs are not relievable upon the nature of the contract; [ 


— Farting offer nothing upon this head by way of judgment, but think 


as this is, it proper to declare that I heartiiy concur with thoſe determi- 
2 Stra. 1043. nations which have been in this court in caſes of young heirs, 
„ and do not mean to leſſen the force of any of them; but 


here the defendant does not appear to be guilty of the leaſt 
fraud, the bargain was propoſed by Mr. Spencer, was at firſt 
refuſed, and had been ſo, by others; I declare I have not the 
leaſt jealouſy or ſuſpicion of any thing unfair on the defen- 
dant's part; but I give no opinion upon this 2d point 


Becauſe 34/y, Mr. Spencer has himſelf by bis own ſubſe- 
quent acts, after the death of the Ducheſs, moſt freely and 
voluntarily, without the leaſt preſſing or ungenteel behaviour 
on the defendant's part, declared that the bargain was fair and 
honeſt, and this moſt deliberately, for the 2d bond and judg- 
ment were not executed till two months after the death of 
the Dutcheſs. | | | FE 


Pos obits are not to be favoured, but this is a very parti- 
cular caſe ; I am far from blaming the plaintiffs for ſubmitting 
the cafe to this court, being truſtees for an infant. 


I am of opinion the plaintiffs are not intitled to be relieved 
but upon paying of what remains due of the 100001. and 
intereſt. 1 | 


Lee Chief Juſtice : T concur with his Honour and my bro- 
ther Burnett as to the firſt point, that this is not an uſurious 
contract for the reaſons they have given. ns 


As to the 2d point, I think it is well worth the while of 
courts of equity to conſider whether they will not interpoſe 
in theſe bargains of hazard, and paying two for one; this 
court has always uſed the utmoſt ſagacity, to diſcover fraud 
and impoſition upon young heirs, to prevent the trade of bit- 
ing and cheating them. I ſpeak thus generally becauſe 1 

think what Mr. Spencer himſelf has done, ſince the death of 
the Ducheſs, has prevented the court from determining on 
ye... Ts | „ 

For ſuppoſing the original contract attended with ſuch cir- 
cumſtances as might have induced the court to interpoſe, yet 
what Mr. Spencer has ſince done, has made it good; and the 


Domat 136, 
137. 138. 


this. 


caſe in 3 Vins, 290. ſeems to me to be a ſtronger cafe than 
f . 


bo 9 femmes OT REY * * 
. _— h b > 
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Lord Chancellor Hardwicke : If I could have foreſeen the 
pou upon which the judgment of the court turns, I would 


ave ſaved the learned Judges the trouble of giving me their 


aſlfiance. r DN 

The firſt point is a mere queſtion of law, and is juſt the 
ſame as if the whole matter had been diſclofed by {pecial plead- 
ing at law; if I had differed with the Judges in this poiat, 
yet, as it is a legal queſtion, I ſhould have thought myſelf 


bound by their opinion, being a matter wichin their province, 
but I have no doubt at all, and concur with them, that this 


is not an vſurious contract, but a wager of hazard not within 
the ſtatute ; to make a contract 2/uri2us there muſt be a laan 


to be repaid at all events with higher intereſt than the fatute 


permits. | 


7 Bottomry bonds are held good, not becauſe they are for the 


denefit of trade, but becauſe the whole is at hazard; if the 
contingency goes only to the intereſt and not to the principal 
it's uſury, Courts regard the ſub/fance and not the mere words 


of contracts; loans ona fair contingency to riſk the whole money 


are not within the fatuze ; a man may purchaſe an annuity as 
low as poſſible, but if the treaty be about borrow7ng and lend- 


4 


»/urious however diſguiſed, 


ing, and the annuity only colourable, the contract may be 


” .. to the 2d point, Whether the plaintiffs are to be reliev- _ 
ed upon any head of equity? 5 


This court has undoubted juriſdiction to relieye in every caſe 


of fraud; if a bargain be ſuch as no man in his ſenſes would 
make, or as no honeſt man would come into, there the fraud 


would be apparent, and of ſuch bargains the law courts have 
ſaid they are unjuſt, as in 1 Lev. 411. Jenes v. Morgan, in 
an ſumpſit to pay for a horſe one barley corn per nail, and 


ſhoes of the horſe, which doubling every nail came to 


double every nail, and avers that there were 32 nails in the 


O0 
quarters of barley ; and at the irial before Hide at Hereford | 
he directed the jury to give no more than the real value of 


the horſe in damages, being 81. and they did ſo, very rightly. 


__ Knowingly or adviſedly to take advantage of a man's neceſ- 


fity is equally bad as to take advantage of his weakneſs or ig - 
norance, It may ſeem a little odd that a third perſon, no 


party to the contract, ſhould be relieved; yet in caſes of 
mars iage-brocage bonds the court relieves, though neither of 


the perſons are parties to the contract. So where one com- 


pounds with his creditors provided they all execute a deed in 
ſuch a time, and to induee one to come in, he privately ſe- 
Cures to him a larger compoſition ; the others may be reliev- 
cd againſt ſuch underhand bargain. So in recommending 
perſons to places and offices. All contracts muſt be bond fide, 


there 


- 
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there muſt be no malus dolus, contracts with young heirs and 


reverſioners are generally compounded of the topics of fraud 


preſumed or implied, from weakneſs and neceſſity on one ſide, 
avarice and impoſition on the other ; in the preſent caſe there 
is no fraud either implied or apparent in the defendant ; and 
] really believe Sir Abraham Fanſen thought he was doing a 
fair thing when he made the bargain, '— 


But it is infiſted, here was neceſſity (as hawking about) on 
one hand, and avarice of two tor one on the other, and a 
deceit upon the Ducheſs who was in loco parentis, To this it 
may be anſwered that there are circumſtances in the caſe 
very ſtrong to take off this objection; it it was neceſſary to 


give any opinion upon this point, I ſhould be more particular. 


I would not have it by any means underſtood, that if this 
was the caſe of a perſon, whoſe whole deperidance was upon 


a father or relation, that ſuch a bargain as this could ftand ; 


the Roman ſenate reſtrained the ſon from running in debt by 
the Senatus Conſultum Macedonian”, HERE. | | 


It has been ſaid at the bar that his, would be for this 


court to aſſume a legiſlative authority; I diſclaim any ſuch 


power, but yet ſhall newer be afraid of following the determi- 
nations of my predeceſſors. | | 


I have faid thus much, that ir may not be rumoured abont 


that by what we have done today we have ſhaken former de- 


crees touching young heirs, reverſioners, &c. 


Upon the 3d point the judgment of the court depends ; and 
I am of opinion that in caſe of a bargain ſubject to equitable 
objections, a perſon by a future agreement made freely, upon 


ſufficient information, without compulſion, and under no cir- 
cumſtances of diftreſs or neceſſity, may bar himſelf of all equi- 
table objections againſt the original bargain ; in the preſent 
caſe when the Duchz/s was dead, Mr. Spencer's neceſſity was 


at anend, little more than a third of his yearly income would 
then pay off the 10000). he, of his own tree will, ſends for 
the defendant, gives him a freſh ſecurity, pays part, and is 


forry he cannot pay the whole ; he was under no reſtraint, no 


fear from any relation; this is a ſtronger caſe than Cole and 


Gibbons, Plaintiffs muſt be relieved only againſt the penalty 


upon paying what remains due to the defendant of the 10000/, 


and intereſt, but the defendant muſt have no cofts, this being 


| ca ſe not io be favoured. 


Lord Chief Juſtice Fills is indiſpoſed, but has written me 
a letter, wherein heacquaints me that he is of the ſame opinion 
with the court upon all the points, . 


Hilary 


„ d . Tor wh, # .2 


Hilary Term | 


24 Geo. 2. 1750. 


Pierce verſus — B. R. 


his 3 8 2 
on TJ HIS cauſe was tried in Hilary vacation, and a ver- verdid for 
1 1 diR for the plaintiff ; the defendant rendered himſelf plaintiff in Hi- 
by in diſcharge of his bail the 24 day of April, the plaiatiiF might ary vacation, 
have ſigned final judgment in Eaſter term after the trial, but Þ endant ten- 
* . . + - TH * ers himſelf 2 
did not ſign it until Trinity term, and afterwards in Michael. i final 
is mas term, charged the defendant in execution; and now it judgment in 
h was moved that the defendant might have a ſuperſedas to diſ- Frinity term, 
. charge him oui of priſon, becauſe the plaintiff (as was alledged) defendant charg- 
. - ed in execution 
ought to have proceeded to final judgment in Eaſter term next in Nichaelmas 
after the trial, and to have charged the defendant in execu- term, this is re- 
t tion in Trinity term following. Sed per curiam, There is no gular, and de- 
- colour for granting the motion, tor the defendant did not — 1 
render himſelf till after the trial, and though the plaintiff intled to a ſu- 
. . Dis R rſedeas. 
might have ſigned final judgment in Eafer term, yet he might Rule 2 Geo, 
1 have good reaſon for not doing it; but however that he, the n 
: rule of court does not oblige him to proceed to the final judg- 
ment the next term after the trial, and therefore we will not 


grant a Juper ſedeas. 


Herbert verſus Aſhburner. B. R. 


D ULE to ſhew cauſe why the defendant ſhould not Every body bas 
51 have liberty to inſpect the books of the ſeſſions of the arighttoinſpe& 
corporation of Kendale ; it was objected that the party is not books of the ſeſ- 
intitled tio ſee the books unleſs he can ſhew to the court by 9 
affidavit that they contain matters relating to the thing in | 
queſtion ; which is, whether the park lands be within the 
town or corporation of Kendale. Sed per curiam, Theſe are 
public books which every body has a right to ſee; and the 
rule was made abſolute without hearing the other ſide. 


Wheeler 
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Wheeler an Attorney's Caſe. B. R. 


Privilege of an * E was arreſted by a /atitat ; and it was held per totam 
attorney, curiam, That it is a motion of courſe to diſcharge him 
out of cuſtody on filing common bail, EEE 


Eaſter Term 
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. — oP * oy 


DP 


Mayor and commonalty of Briſtol verſus Proctor. 


the venue from the city of Briſtol into the county of 
county for want Somerſet, alledging that the ſheriff and coroners of Briſfol are 
— fair trial in choſen by the city, and therefore there could not be a fair 
iy. Proper con ia; Per curiam, This is not a motion of courſe, there 
| muſt be an affidavit laid before us that the ſheriff of Briſtol 
Salk, 670. is an officer of the corporation, afterwards ſuch an affidavit 
| was produced and a rule was made to ſhew cauſe ; Mr. Probyn 

ſhewed for cauſe that the matter in queſtion did not concern 

the corporation; but by conſent the venue was changed into 

the county of Gloucefter, Ea ts | ET 


Venue changed M R. Norton moved on behalf of the defendant to change 


Rex verſus The Pariſh of Silverton. B. R. 


No new trial FN DICTMENT for not repairing the high-way, anda 
where the de- verdict for the pariſh. It was now moved tor a new trial 
fendant isac= (by Mr. Pratt,) for miſdirection, or over-ruling evidence 


at the trial, by reaſon whereof the parith were unduly acquitt- 


dictment for not 


repairing the ed; Per curiam, This is a criminal caſe, and new tria's ne 
| highway, never allowed where defendant is acquitted in a criminal caſe. 


So alſo it is in qui tam and informations in nature of quo 
evarranto's, © JJC. 


Te 
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The Honourable Alexander Murray's Caſe. B. R. 


upon it was returned and certified. to the court that the pri- 
ſoner by an order of the houſe of Commons of the 7th of Fe- 


bruary was committed to Newgate for an high centenpt of the King's 
that houſe, and he was not to be permitted 140 have pen, ink Bench. 


or paper, nor ſhould any body be permitted to ſee him with- 
out order of the houſe; that the keeper was afterwards ſerved 
with ſeveral orders of the houſe to permit the Doctor and 
Apothecary and ſome relations to ſee him, and being now 


brought to the bar, and appearing to be in a very bad ſtate 


cf health from his impriſonment, Sir John Phillips Baroner, 
a member of the houſe (who ſeldom came to the bar) moved 
that he might be admitted io bail upon the habeas corpus ad, 
31 Car. 2. cap 2, alledging that this ſtatute was one of the 
great bulwarks of Engliſh liberty, and if the commitment be 
not for treaſon or felony, or by legal proceſs iſſuing out of 


ſome court here, he is intitled to be diſcharged out of cuſtody 


upon bail: He ſaid it is well known that the houſe of Com- 


mons cannot take Bail, and if this court will not admit the 
Priſoner to bail, it will be in the power of the houſe of Com- 
mons perpetually to impriſon; the habeas corpus act is of a 


higher authority than an order of the Commons, who are but 
one branch of the legiſlature, and however their o1ders may 
bind themſelves, yet nothing leſs than an act of parliament 
ſhail-bind the whole body of the people and nation. Liberty 


is the birthright of every ſubject, and he has a right to ap- 
ply Here for it. 5 | = | | 


IWright Juſtice It appears upon the return of this habeas 


corpus that Mr. Murray 1s committed to Newgate by the houſe 


of Commons ** tor an high and dangerous contempt of the 
„privileges of that houſe” ; and it is now inſiſted upon, at 


the bar, that this is a Gailable caſe within the meaning of the 


babeas corpus act. 


5 To | this T anſwer, that it has been determined by all the 
Judges to the contrary ; that it could never be the intent of 
that ſtatute to give a Judge at his chamber, or this court, 


power to judge of the privileges of the bouſe of Commons, I 


The houſe of Commons is undoubtedly an high court, and 


it is agreed on all hands that they have power to judge of 
their own privileges; it need not appear to us what the con- 
tempt waz, for it it did appear, we could not judge thereof. 


Lotd 


N habeas corpus directed to the keeper of Newgate to One committed 
bring up the body of Alexander Murray, Eſq; where- _ 9 
0 e Noule 


Commons ca- 


4. . n 
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Lord Shafteſbury was committed for a contempt of the 


| kouſe, and being brought here by an habeas corpus, the court 


remanded him. And no caſe has been cited whetever this 
court interpoſed. | VVV 

The houſe of Commons is ſuperior to this court in this par- 
licular; this court cannot admit to bail àa perſon committed 


for a contempt in any other court in Weſtminſter- Hall. 


Deniſon Juſtice : This court has no juriſdiction in the pre- 
ſent cafe ; we granted the habeas corpus, not knowing what 
the commitment was, but now 1t appears to be for a contempt 
of the privileges of the houſe of Commons ; what thoſe pri- 


vileges (of either houſe) are we do not know, nor need they 


tell us wha? the contempt was, becauſe we cannot judge of 


it; for I muſt call this court inferior to the houſe of Com- 


mons with reſpe& to judging of their privileges and contempts 


-againſt them; I give my judgment ſo ſuddenly becauſe I think 


it a clear caſe, and requires no time for conſideration. 


Fofer Juice ; The law of pariiement; is part of the law 


of the land, and there would be an end of all law if the houſe 
of Commons could not commit for a contempt ; all courts of 


record (even the loweſt) may commit for a contempt. And 
Lord Holt, though he differed with the other judges, yet a- 
greed the houſe might commit for a contempt in the face of 


the houſe, As for the priſoner's illneſs we can take no notice 
of it, having no power at all in this caſe, : 


The priſoner was remanded. Lee C. Juſtice abſent. 


In prohibition 
the iſſue laid 


upon the plain- tenement ; the proof of the affirmative laid upon the plain- 


tiff, who did 
not appear at the 


Gardener verſus Davis. B. R. 


| 1 N probibition, the parties were at ifTue, which Was, whe- 


ther a certain piece of land was parcel of the plaintiff's 


tiff ; when the cauſe came on to be tried, the plaintiff (having 


trial, the defen - countermanded notice of trial) did not appear, whereupon 


dant puts in his 
record, enters 
into the merits 
and takes a ver- 


dict, this is irre- 


gular, for the 
plaintiff ought 
to have been 
called and non - 
luited. 


the defendant entered into his proofs, and the cauſe was tried 
upon the defendant's record of niſi prius, and a verdit was 
found for the defendant, and judgment has been entered 
thereupon. It was moved for the plaintiff that this was irre- 
gular, for that the plaintiff not appearing ought to have been 
called and lin. : | 1 


Upon ſhewing cauſe it was ſaid for the defendant that both 


the parties in prohibition are attors, that both carried down 


the record and gave notice of trial, and that although plaimiff 


counter:nanded his notice, yet the defendant had a right to 


try the cauſe upon his record; and if the plaintiff knew he 


could 


defendant fold by fal/e meaſure. | 


| Laſter Term 24 Geo. 2. 1751. 
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could not be ready, he ought to have moved the court to 


put off the trial, and the defendant being actor had a right to 


go into the merits, and to take a verdict. 


For the plaintiff it was infiſted, and n by the court, 5 
that although the defendant in prohibition is an actor, yet in 
this caſe, where the iſſue laid upon the plaintiff and he was 


to begin firſt, he ought to have been called and nonſuited if he 


did not appear, and therefore the proceeding to take a verdict 
is irregular, and muſt be ſet aſide. Indeed if the iſſue had 


laid upon the defendant, and he had been obliged to begin 
firſt, it might have had another conſideration, but as to that 


they gave no opinion; the verdict was ſet afide as irregular, 
but without coits, this being a new caſe. IS | 


Same verſus Same. B. R. 


T HE verdict being ſet aſide as above, it was moved that A nonſuit at 
the defendant might be at liberty to enter a nonſuit upon Nik ꝑrius can 4 


an affidavit that the plaintiff did not appear at the trial. 
fer curiam, A nonſuit cannot be now recorded here, it ought 
to have been recorded by the Judge of Niſi privse. 


Rex verſus Combrune. B. R. 


B in Bank. 5 | 


TY DICTME NT „ Charges that the defendant did frau- Tadiament for 


dulently and deceitfully deliver to Suſan Farmer, wife of a deceit of # pri- 


James Farmer, 274 gallons and three quarts of ſtrong bee 
when he ought to have delivered 288 gallons, as was agreed 


and paid for, (the ſum of 91.) 


It was moved to quaſh this indictment, that this was a fraud 


of a private nature, for which an action upon the caſe for a 
deceit was the proper remedy, and here is no charge that the 


— „ 


Per curiam, This is a mere action of deceit, and the indid- 


ment muſt be quaſhed, Fu 


| Earl | 


,. vate nature 
quaſhed. 
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Earl verſus Brown. B. R. 


ter a verdict and 
before the day in 


Plaintiff dies af- T HE plaiatiff died after the verdia and beſte Jian 


was entered thereupon. Afterwards ja x7 yr was en- 


Bank, though tered and an execution taken out, without any ſcire facias ſued 


the joogment be out at the ſuit of the plaintiff*s reprefentative. And now it 
gight yet a ſcire was moved to ſet aſide the execution of fieri facius ; and it 
facias muſt be a- was held that although the judgment was regularly entered by 


— tbe 17 Car. 2. c. 8. yet the ſieri facias iſfued irregularly, for 


there ought to have been a ſcire facias ; fo the ſſeri facias 


was ſet aſide, and the money levied thereupon ordered to * 
reſtored to the N per totam cur iam. 


Anonymous = B. * 


abatement and 


2 in PP H E eee en pleads i in 1 that hs as no fack: 
perſon as the plaintiff in rerum natura, the plaintiff re · 


th 
| anc — plies that there is, 2is. at We eſtminſter, defendant demurs, 
pray a reſpon- Plaintiff j joins in demurrer and prays Judgment and his damages, 


_ —2 8 which being in chief is wrong, for it ought to be that he may 


chief anſwer over. Per curiam, Let it ſtand over withſeave | to the 


Cath. 137. Plaintiff to move to W on payment of on 


Trinity 


* wo 
[ a+) 


Ts, 1 ; . 


the inferior has, In the caſe of /iniworth v. Clarke, which 


Trinity Term 


a4 &, 5 (Goo. a. % ĩ < 


— — 


Rex verſus Ponſonby & af. In Frror. 


TNFORMATTON in nature of a quo warranto in the Amendment by 
uw King's Bench in Ireland, tO ſhew by what authority the de- ances cannot be 
fendants claim to be burgeſſes of a certain borough. The made in a record 
information, pleas, replications, rejoinders, demurrers, and tranſcribed with 
joinders in demutrer, all appear to be of Trinity term in the out ſome record 
21 & 22 Geo. 2. after the joinders in demurter there appears — 
to be an entry of a continuance by curia adviſare vult and day Na „ 
given by the court in Zaſter term following, ſkipping over to ſend for the 


two terms, vis. Michaelmas and Hilary terms 22 Geo. 2. and continuances. 


then judgment is entred for the King of 'Eaffer term 22 Geo, 2. 
a writ of error is brought and the record 'being tranſcribed 


and ſent hither, it was moved to amend the record here by 


rm og, ork continuances which are omitted, and it was urged 
for the King, x/f, That if this was a mi/pri/on of the clerk 
or of the court, that it is amendable by this court, and 24%, 


| That it was a miſcontinuance and not a diſcontinuance, and in 
either caſe amendable at common law. _ 


* 


For the defendant it was ſaid, that the record being made 


up and tranſcribed hither, the court muſt look upon it as the 


act of the court and not the niſpriſion of the-clerk, and that 


this is a diſcontinuance of the ſuit; and the caſe of Friend v. 
Baker, Scyle 339. was relied upon. | | 


** 


Lie Chief Juſtice : This is an application 10 che court to 


make a continuance upon a record removed h; agree- that 


diſcontinuances or m;ſcontinuances before judgment are the acts 
of the clerk, but after judgment is entred and the record cloſed 
and made up, diſcontinuances are the acts of the court. 


Comyns 419 And we have nothing to amend by. I alfo agree 


that the ſuperior court where error is brought may make ſuch 
amendments as the court below may, but that can only be done 


when the ſuperior court has the ſame matter to amend by, as 


was 


adding continu- 
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Trin. 4 Geo. 1- was error in debt from the C. B. upon a judgment by default; 


intiff muſt 


—.— his decla- 


etion agreeable of e it to the defendant. 


trerb. 


the placita was of Hilary term, the want of an original was 
aſſigned for error, and in nullo eft erratum was pleaded, which 
clofed the record ; diminution was alledged, and thereupon 
an original was returned hither returnable of the Michaelmas 


term preceding phe p/acita, without any continuance to Hilary 


term; this court could not (inſert a continuance, but ex debito 
juſtitiæ ſent a certiorari to the C. B. to inform the conſcience 
of the court whether there was any continuance, and the C. B. 
ſent up the continuance, and it was not once thought of, or 


inſiſted upon by thoſe who argued this caſe that this court 


could make the continuance ; this is a very ſtrong caſe j in Oe 


Wright Juſtice; I am of the fame opinion; the court in | 
. Fee v. Clarke, ſaid the certiorari was grantable ex de- 


Bito juſtitiæ, and there was no Icoagination that this court 
could add the continuance. 


Deniſon Juſtice; This i is a 4. iſcontinuance, and 1s faint upon 


N $ demurrer, and there is no ſtatute of Feoffails that will help 


for ought we know there may be a record in Ireland that 


| will make it compleat, and therefore we can grant a certiorari 
io inform the conſcience of the court before we give judg- 
ment; but I never heard that after a record is ſent hither 


that this court could amend it without ſomething to amend by; 
this i is quite a new kind of application. 


 Fofter Jullice of the ſame opinion: And ſo the rule to ſhew 


cauſe why the continuances ſhould not be inferted was diſ- 


charged. Sir Thomas Bootle, Sir Richard Lloyd. Mr. Hume 
Campbell, and Mr. Ford for the King. Serjeant Poole, Mr, 
_— and Mr. OY for the defendants. 


Thompſon werſus Marſhall B. 12 


PE curiam, the defendant has a to call upon the 
plaintiff to intitle his declaration agreeable to . true time 


/// ͤ88ff. T 


be allowed as Tuack had paid and was liable to pay to his at- 
torney and witneſſes who attended the trial; Tuack relying - the ga. 


7 $.: 97h. I . 8 


2 


3 


2 
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Rex verſus Clapham, and overſcer of the poor. 


A Mandamus was gratited to- oblige the old overſeer of the yo _ 
poor to deliver over the books of the poor's rates to the the old overſee? 
new overſeer ; for per curiam, They are public books, and of the poor to 
ought to be delivered over by one overſeer to another, that deliver the pa- 
all the pariſhioners may have acceſs to them, and the overſeer 1 
and church- warden for the time being ought to have the cuſ- 

tody thereof. eee | Bs bbs 


| Read, executor of Tuack, verſus Naſh. B. R. 


T UACK the plaintiff's teſtator brought an action of aſ- Promiſe whes 
ſault and battery againſt one Johnſen; the cauſe being ther within the 


at iſſue, the record entred and juſt coming on to be tried, the a 
defendant Naſh being then preſent in court, in conſideration P Jurte. 


that Tuack would not proceed to trial, but would withdraw _. 
| A promiſe to 


his record, undertook and promiſed to pay Tuack gol. and „ ks 
the coſts in that ſuit to be taxed till the time of withdrawing > third: porn . 


the record, in which taxation all ſuch ſums of money were to caſe the plaintiff 
will withdraw 


his record, is not 


upon this promiſe did withdraw his, record, and no further tate of frauds. 


proceeding was had in that cauſe ; Tuack being dead, Rea 
his executor has brought his action upon this ſpecial promiſe 


and undertaking by Naſh. 


The defendant has pleaded non aſſumpſit, and thereupon iſfue 
is joined to the country; 20h), He has pleaded the ſtatute of 
frauds and perjuries z that the plaintiff ought not to have his 


action againſt him, becauſe he ſays there was a ſtatute made 


in the 29th year of King Charles the ſecond for prevention of 


. frauds and perjuries, whereby it was enacted, that from and 
after the 24th day of June 1677. no action ſhould be brought 
whereby to charge any executor or adminiſtrator upon any 

| ſpecial promiſe to anſwer damages out of his own eſtate, or 


whereby to charge the defendant upon any tpecial promiſe to 2 
anſwer for the debt, default or miſcarriage of another perſon, - a6 


unleſs the agreement upon which ſuch action ſhould be 


brought, or ſome memorandum or note thereof ſhould be in 
writing, ſigned by the party to be charged therewith, or ſome- 


other perſon thereunto by him lawfully authoriſed ; and then 
ſays, that the plaintiff Read has brought this action to charge 
him the ſaid defendant with the debt, default or miſcarriage of 
the ſaid Johnſon, and that there never was any agreement in 


writing touching this promiſe, nor any memorandum thereof ; 


| and this he is ready to verify, &. c. 


Pax r I. . ©. 7 | Ta 


ſtatute of frauds 


eq RE Term 24 N 25 Geo. 2. 1751. 


To this plea the plaintiff has A and the defencan 
has joined in demurrer. 1 8 5 


This caſe was twice argued at the bar, and ter time 4 
: by the court to confider, the Chief Jultice delivered the 12 
nion of the court. TRY. 74 


1 Chief Juſtice: "The Kate queſtion is, Whether this 
promiſe which is confeſſed by the demurrer not to have been 
in writing is within the ſtatute of frauds and perjuries, that 
is to ſay, whether it be a promiſe for the debt, default or 

miſcarriage of another perſon ; and we are all of opinion that 

it is not, but that it is an origins promiſe ſufficient to found 

Ld, Raym. 1085 an aſſumpſit upon, againſt Naſh, and is a lien upon Naſh, and 
upon him only. Fohnſon was not a debtor, the cauſe was not 

tried, he did not appear to be guilty of any default or miſcar- 

riage, there might have been a verdi& for him if the cauſe 

had been tried for any thing we can tell; he never was liable 

to the particular debt, damages or colts. The true difference 

is between an original promiſe and a collateral promiſe, the 

firſt is out of the ſtatute, the latter is not, when it is to pay 


the debt of another which was already contracted. Judg- 


ment 190 ive plaintiff, 


Snee verſus Humpreys 3 an Attorney of the C. B. 
E 


. 4 


An attorney of N attorney of the Common Pleas was arreſted by 4 
the C. B. arreſt- titat; Mr. Henley moved that the proceedings againit 
ed by a latitat him here might be ſet aſide, alledging that he ought to have 
ters been fued in the Common Pleas by bill. But per curiam, 
and proceedings V ou wuſt ſue out your writ of privilege, for if you are an 
againſt him not attorney of the Common Pleas, and are rectus in curid there, 


diſcharged on you will have it of courſe, and may plead it here. 
motion, q | | . 


Dale verſus Eyre and others, 


Nolle proſequi 74 ROVER 3 A defendant. executor and other de- 
>. Ag _ fendants not executors, for a converſion in the life-time 
who ought not of the defendant-executor's teſtator; werdid againſt the de- 
| to have been fendants not executors, and the defeiidant- executor found Not 


joined. guilty. 


It was abjected:i in arreſt of judgment, that this being a fort 


does not ſurvive, and you cannot Jun the executor a defen- 


dant with the others. 


To this it was anſwered, that if trover be red againſt 
ſeveral ne. and one TO: the writ does not abate, 11 Rep. 


45. 8 


. 


rr r ot, oe jj nn By 
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46. ſuppoſe all the defendants had been found guilty, th 
plaintiff might have entred a nolle proſequi as to any of them. 


Curia: What do you ſay to that? cannot the plaintiff 
enter a nolle proſequi ? You come too ſoon, we cannot tell 
but the plaintiff may help it by the entry. Rule to ſhew . 


cauſe why judgment ſhould not be arreſted, diſcharged. 


Michaelmas Term 
25 Geo. 2. 1751. 


3 1 1 1 1 1 


— 


Between'the Pariſhes of Tetbury and llam. B. R. 
R ULE to thew cauſe why an order of two juſtices con- There mutt be 
firmed by the ſeflions to remove a pauper from Tetbury a hiring either 


to Ilam ſhould: not be quathed, The order ſtates that Mr. abſolute or con- 


Pope of Tam hearing the pauper was a boy likely to be fit for ditional for a 
his ſervice, ſent to his father to defire he might come upon _ — _ 
liking, the boy came and continued upon hiking eight weeks, to gain a — | 
and then it ſtates that Mr. Pope hired him for a year to com- ment. | 
mence from the beginning of the eight weeks he had been on 
liking, and that the boy continued in Mr. Pope's ſervice at 
llam a year and ten days from his firft coming upon liking. 


Per curiam, This caſe differs from all the caſes ; @ coming 


upon liking is not like a conditional hiring at the firſt ; There 
muſt be a hiring for a year either abſolute or conditional pre- 
vious to the ſervice for a year; the hiring here has a retroſ- 


pect to paſt liting; and the court held the pauper gained no 


ſertlement at 7/am, and quaſhed the orders of the juſtices and 


ſeſſions. 


X 2 | | 8 Parſons | 


308 By Michaelmas Term 25 Geo. 2. 1 768; 


Parſons verſus Freeman Sid others. In Chancery, 
pa Pad November 9. = 


I e el NI RS. Freeman belig arte winder Mr. Sawwyer*s will to 

ae t to a re⸗ an eſtate- tail in the lands in queſtion after the death 

vocation ofa of Mrs. Sawyer, and alſo to an eſtate in fee in other lands, by 

will, articles in 1739. in conſideration of a fettlement to be made 
upon her by Mr. Freeman, covenants that the lands in queſtion 
ſhall be conveyed to him in fee, and the other ae to him 
for life. : 


* 8 being thus intitlöd to an -heftable eſtate nada 
the articles, afterwards and before the ſame were carried in- 
to execution by legal conveyance makes his will, and devije 
the lands in queſtion to ſome of the defendants. 


After the making his will, he having the 3 and his 
wife having the legal eſtate, join in a deed to make a tenant 
to the præcipe to levy a fine and ſuffer a recovery (which were 
both done) and declare the fame ſhall enure to ſuch uſes as 
they two ſhould by deed jointly direct, limit and appoint, and 
in default thereof to the uſe of Mr. Freeman tht hnſband in 
fee. The wife lived ſometime afterwards, the huſband fur- 
meg and no * deed of appointment was ever ee by 
them. | 


The queſtion i in "oi caſe is, Whether the fine and.; recovery 

and deed to lead the uſes thereof be a revocation of Mr, 
Freeman s will as to thoſe lands whereof Mrs. Freeman 

was ſeiſed in tail, and wherein Mr, Freeman had an e 
title i in fee at the time he deviſed the ſame. = 


It was argued for the plaintiff (Mr. Freeman's ale at law,) 
that this amounted to a revocation of the will; that it is a 
known principle if a man ſeiſed in fee makes his will, and after 
makes a feoffment or other conveyance in fee, and then takes 
back a new eſtate in fee, that this is a revocation of the will; 
for wherever a man puts the whole intereſt of the lands out 


of him by any conveyance whatever, though he takes it back | 


again the next day, it will amount to a revocation. Indeed 
in the caſe of a mortgage it is not a total revocation, but only 
pro tanto, for the mortgagor does not part with his wwho/z. ine 
tereſt, but he, his heir, or deviſee, may redeem, 3 Vn. 
163. 1 Ro. Abr. 616. Earl of Lincoln and Rolls. * * 
Abr. 411, 42 Pollen and Heftans, lbid.. 
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Titner died i" 1741. ſeiſed in fee of the lands in queſtion be- 
ing Gavelkind, leaving two ſons Robert and Henry (the plain- 
tiff's leſſor) who both entred upon their father's death, and 


were each ſeiſed of an undivided moiety, and being. fo ſeiſed 


Robert the ton the 12th of Feb. 1742. by his will deviſed all 


his lands and tenements, and all his ſaid moiety whereof his 
father was ſeiſed, to his wife the defendant Eliz. Titner ; af- 
rerwards in 1745; a deed of partition was made and executed 
by and between Robert and Henry, and the premiſſes in queſ- 


tion were allotted to Robert, and it was covenanted therein 
that they and their wives ſhould all join in levying a fine 


(which was done) and that the fame, as to the lands in queſ- 


tion, ſhould enure to the uſe of Robert Titner, and ſuch per- 


{ou and perſons, and for ſuch eſtate and eſtates, as he ſhould, 
by deed or will, limit, direct or appoint, and in default of 
ſuch appointment, to the uſe of Robert Titner in fee; Lord 
Chief Juſtice Lee clearly held this a revocation of the will, and 
not like the caſe of a bare partition only made by the ſheriff 
(unattended with a fine or conveyance to the new uſe) which 


would not have been a revocation. | 


That where there is a deed of covenant to levy a fine to 


certain uſes, and before the fine is levied all the ſame parties 
enter into a ſecond deed, and declare that the ſame fine. ſhall 
enure to different uſes, in this caſe the uſes of the fine ſhall be 
2 And 46. for 
until the uſes. be executed, that is, until the fine be actually 


directed by the ſecond deed. Meer 1107. 
levied and executed, the parties may vary the uſes (if they 
all agree) as they pleaſe. Jones v. Morley, 2 Salk. 677. in 
Cartb. and other book. 


On the other ſide it was argued for the deviſee, That this 


is not a rewvcation of the will as to the lands in queſt ion, that 


Mr. Freeman at the time of making his will had an equitable 


eſlate in fee therein, as much as if he had purchaſed the ſame 
with his own money in the name of another perſon ; this 


equitable eſtate he deviſes by his will, and the recovery and. 
fine, as to the lands in queſtion, do no more than convey a 


legal eſtate io him, Who before had an equitable eſtate in fee 
| therein, and is no ways inconſiſtent with, nor ſhews any kind 
of intention in him to revoke his will as to this eſtate, and this 


conveying the legal fee to him is only a performance of part 
of the articles; the cale of Titner and Titner wholly concerns 


a legal eſtate, and there was a new eftate and new uſes raiſed 
of that which was a legal eſtate: at firſt, which were the 


grounds of that determination. The recovery in the preſent 
caſe created a fee in ſome-body, which (if no uſes had been 


declared) would have been ſubject to ſuch truſts. as the tail 
before was ſubject to, and if the legal eſtate thereupon m— 


Titner v. Titner, In ejectment about a year ago was a caſe 
reſerved for the opinion of Lord Chief Juſtice Lee: Robert 


Michaelmas Term 25 Geo. 2. 1751. 


ed to Mrs, Freeman, it muſt be in truſt for her huſband under 
the articles, and in the caſe of her death her heir would have 
been truſtee for him. | 3 e 
It was admitted by the deviſee's counſel that it is generally 
true where a man ſeiſed in fee deviſes, and after conveys in 
fee, and takes back an eſtate in fee by a new conveyance, that 


this amounts to a revocation ; but they ſtrongly inſiſted that 


the converſion of a legal eftate into an equitable one, or an 
equitable eſtate into a legal one, does not amount to a reve- 


cation, | | 


Lord Chancellor Hardwicke; Determinations in caſes of 
revocations of wills have always been favourable to the heir 
at law. It is admitted on all hands that if the teſtator had 
had a legal fee, devifed it, and afterwards ſuffered a recovery, 
it would have amounted to a revocation of his will; or if the 
recovery had been declared'to be to ſuch utes as he ſhould 
direct, and for default thereof to the teſtator in fee, that this 


would alfo have amounted to a revocation ; and it is as cer- 


tain likewiſe that if a man ſeiſed in fee, deviſes, and afterwards 


conveys the ſame away by any legal conveyance whatever, 


and takes back again a new eſtate, this would be a revocation 
of the deviſe; but there are caſes go further, for if one ſeiſed 


in fee deviſes, and after levies a fine to his own uſe in fee, 
this has always been held a revocation, though the teſtator is 


in of the old uſe ; this is a prodigious ſtrong cafe ; the reaſon 
is, that courts of juftice, in favour of the heir, will prefume 


the teſtator had ſome intention to alter or reyoke his will in 


favour of the heir, by ſuch an act done after the will. 
Indeed where the teſtator ſeiſed in fee;-afterwards leaſes for 
years or lives, or mortgages, or conveys to pay debts, theſe 


are only rewocations pro tanto, and ſhew particularly how far 


the teſtator intended to alter his will, by drawing the line 


exactly 
— 
. a E 
* " 
5 0 


It is objected, that although what 1 have ſaid of a legal 
eſtate be true, yet it is not io of an equitable eſtate; but lam 


of opinion that it is, for it would be an iniquitous thing to de- 
termine that it is not, for then a court of equity would decree 


contrary to law; and therefore if a man ſeiſed of an equitable 
eſtate deviſes it, and afterwards a new conveyance is made 


with his conſent, and ſome new truſt declared for him, this 


would be a revocation ; but, as I ſaid before, a mortgage, or 
a Conveyance in truſt for payment of debts, would be only re- 
vocations pro tanto, for by theſe, a ſpecific intention is ſhewn ; 


fois 2 Vern. 295. and ſo is Ogle and Cooke, 20 Feb. 1748. 

where a real eſtate was deviſed, and afterwards the teſtator 
conveyed it in fee to be ſold to pay money to Mr. Coole and 
the ſurplus to be paid to the plaintiff, though the whole. to be 


fold 


* 
5 
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ſold, yet I held it only a rewvecation pro tanto, and think the 
determination is right; fo that the deviſee in theſe cafes ſhall _ 

have a redemption, or the ſurplus after debts paid. 


To come to the preſent caſe ; I take it for granted on both 
fides, that Mr. Freeman when he made his will had an equi- 
table eſtate in fee in the lands in queſtion, and the hike for life 
in the other lands, for he could have compelled a ſpecific per- 
formance'of the articles, and obliged his wife to make a legal 
conveyanrve agreeable thereto; he, having this intereſt, makes 


his will, which could only have operated to convey. thoſe in 5 
queſtion to the deviſee, for the other he had: only for life: £ 
of then a fine and recovery are had of all together, and the uſes \ 
eir thereof declared as above; the wife lives ſome years after- 
ad wards, he ſurvives, no appointment was ever made by them, 15 
ry, he gains a legal fee hereby in the auhale; this is certainly more Vit i 
he than gaining to himſelf a legal eſtate in the lands wherein, be- 1131 
1d fore, he had only an equitable one, for he has, beſides declar- Fl 
his ing the ſame to other uſes, gained to himſelf a legal fee, in TRAY 
er- that wherein he before had only an equitable eſtate for life. Ii 
ds Indeed if a man has an equitable eſtate which he deviſes, and 1 
r, after takes by legal conveyance the legal eſtate therein, in that | 
on caſe I am of opinion it is no re vocation, for this is the common 
ed caſe where a man contracts for the purchaſe of lands, and 3 
e, before any legal conveyance thereof made to him, he deviſes 
is the ſame and dies, the deviſee ſhall compel a ſpecific perfor- Ne 5 
n mance, and ſhall have ſufficient of the teſtator's perſogal eſtate 
c WM to pay the purchaſe money; and though the dewiſe.be between 
n the articles and the legal conveyance it is no reh gai˙n, fore 


be it of what kind ſoever, it is only inſtrumental in changing 
an equitable into a legal eſtato, and makes no altergtiog ia be 
But natwithſtanding this, it capnat be laid don as a gene- 
ral rule, that the turning of a legal eſtate into an eguitable one 
will not be a revocation ; for if a man ſeiſed in fee, deviſes and 
afterwards conveys in truſt. for himſelf, this certainly, would 
be a revocation, and differs frem 2 ern. q95..and from Ogle 
p: v Cooke, which were to let in particular ſecurities and made 
no alteration, but juſt ſo far, yrs tanto. Andi if Mr. Freeman 1 
had only taken a fee in the lands in, queſtion, and nothing more, 15 
it would have been no rewocation; but it is matt, plain (thaugh IHE 
there be no proof) they came to a new agreements. 10 wit, dit 
tha ſhe ſhould be Jet in to join with him in an appointment, | 14 
and he, in conſideration thereof, was io have a fee in that MI! 
eſtate wherein, before, he had only an eſtate for his life. 
And though it is ſaid, that as to the particular eftate in queſ- 
tion, it was only turning an equitad/: into a legal eſtate, yet 
it ought to appear that hat was fingly the purpoſe, but here 
it appears it was to vary his intereſt in the other . | 
V . n iffers 


e 


8 
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= differs . from all. the caſes of. revocation pro. tanto, "i the 
recovery and uſes were to e over the whole fee of both. 


. a man ſeiſed i in fee deviſes, and e makes a 
ſettlement on himſelf for life, remainder to his firſt and other 
ſons in tail without truſtees to preſerve contingent remainders, 
the fee is in him until a ſon is born, and if no ſon be ever back 
the fee will never be out of him, there can be no doubt but 


this would be a revocation, of his will, though no ſon ever 


born; the caſe of Lerd Lincoln v. Roll is a ſtrong caſe to this 
purpoſe. In the preſent caſe the power of appointment was 
ſuch a particular purpoſe as might operate over the whole fee 
bol both eſtates whenever they pleaſed ; and if Mr. Freeman 
had been ſeiſed of a legal fee, and had had a mind 1a let in his 
wife to join with him in ſuch an appointment, he muſt have 
made a new conveyance for that purpoſe, Which would 
certainly have been a revocation, And The caſe of Titner 
v. Titner determined by a learned judge, is a very ſtrong au- 
thority, and very appoſite to the peploor 1 5 Necrard it a 
rewecatloy of the wit, 1] mins | 


Todd verſus Dodd. B. R. 


Warrant of at- ) ] c H 1 RD Dedd exert a warrant of: attorney: dated 


torney to confeſs © © ' May'$, 1746. 10 confeſs a judgment for 4ool. to John 
judgmentto two, Todd the elder and John Todd the younger; ' John Todd the 


one dies before eder is dead, and now it is moved by Mr. V illiams, that John 


d 
* leave Todd the ſurvivor and executor might have leave to enter up 


given to the ſur- judgment upon affidayit that this warrant of attorney was 


vivor to enter it. given by the defendant to the two Todds.to ſecure and indem- 


nify them againſt a bond which they entered into on the be- 


half of the defendant for zccl. which appeared to be ſo by an 


indorſement upon the back of the warrant of attorney. Caſes 
cited, Perk.” Feofſment J. 192. Int. 52. a. b. 8 Rep. 82. 
Salk, 12. Ld. Kay. 849. 77 J. Ray 18. Salk. 400. 1 She. 
91. Ro. Abr. 331. tit. Authority. Salk. 117, 1 "Barnes 35. 
pt v. S in C. B. 2 "Barnes 30. contra, T3? 


The laſt dcin of the eon Pleas was, VR the 


power ought ie be ſtrictly purſued ; but notwithitanding that 


caſe, the whole court of B. R. after time taken 10 conſider, 

gaveleave to the Dlaintif Todd the ſurvivor to enter up judg- 
ment, and my ſaid this was a a ſtronger caſe than any that had 

been cited. - | | | 
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Smith verſus n In Seaccario, At Serjeants 
"Inf; ee 


T vas ſaid by Lord Chief Baron Parker, Baron Clive, and Sealing a will is 


4 not 
* ſigning vi 1t 


Wildbam, and Charlton in 3 Lev. 1. That putting a ſeal to yihin the flaw 
a will is a ſufficient ſigning within the ſtatute of frauds and tute of frauds 
perjuries,” is very ſtrange doctrine; for that if it was ſo it and Ni | 


Baron Smythe (abſente Legg) that which is ſaid by Nor- 


would be very eaſy for one perſon to forge any man's will, 
by only forging the names of any two obicure perſons dead, 
for he would have no occaſion to forge the teftator's hand. 
And the barons faid if the ſame thing ſhould come in queſtion 
again, they ſhould not hold that ſealing a will only; was a 


| —.— ſigning within the farure. 


Lake verſus Lake, In Chancery, Nov. 8, 17 51. 


HIS was a bill preferred by the teftator's next of kin Parol proof ad- 
againſt his widow, who was his executrix, to have a mitted that the 
teffator intended 
his wife execu- 
trix ſhould have 
condition that ſhe did not ſuffer a bond (Which he gave upon the refidue. 


his marriage with her to leave 400. to ſuch children as they 


diftributive ſhare of the perſonal eſtate undiſpoſed of, the teſ- 
tator having given her by his will a legacy of 14007, upon 


thould have) to affect the aſſets, and they never had any 


Children ; he alſo left her an eltate in land. 


The widow executrix infiſts ſhe i is well ile to abe re- 
ſidue notwithſtanding this legacy and the deviſe of lands to her, 
for that the teſtatar has frequently declared his intention that 


ſhe ſhould have che befecne and chis the delten has in 


tool., 


F or the plaintiff. it was ps He the ello? $ 0 


declarations ought not to be admitted; the evidence is that 


the witneſs i in travelling with the teſtater, who was not very 
well in health, and talking of ſerious things, the teſtator ſaid 


| he had done very handſomely for his wife, aud that he had 
done very well alſo for his ſiſter and brother, and faid that : 


after his debts and legacies were paid he hoped there would 


be ſomething very handſome for her befides ; that he had 
given his wife halt of his money in a ſum certain, and if ſhe 
bad good luck in getting in his debts, there would be ſome- 
thing more, which would be all her own. | 


Per Lord Chancellor: If making a wife executor of *uſelf 


| ſhould be allowed to be a good reaſon why the ſhould have 
the eau when ihe has A CORINNE: legacy, we ſhall not 


nd 


* 
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; know where to ſtop . but where a wife is executor, and there 
is a great affection proved to be between them as here is, it 

is very reaſonable to admit this kind of parol proof, and a lefs 

evidence than this would have turned the ſeale in her favour; | 

therefore the bill muſt be diſmiſſed. © | 7 
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Nota; The year of our Lord 1751. conſiſted of no more 
than 282 days. The year of our Lord 1752 began 
upon the 1ſt day of January, and conſiſted oi no wore 
than 355 days from the 2d to the 13th, of September 
this year both incluſive being 1 1 out of the ca- 
lender, in order to reduce it to the New Style. 


Lewis verſus Willis, B. R. 


Nil habuit in IT” DEBITATUS aſſumpſit for the uſe and occupation 
1 an of lands ; the defendant pleads nil habuit in tenemenils at 
aſſumpſit for che the time he permitted the defendant to occupy the land; 
uſe and occupa- plaintiff demurs. Per curiam, This is a bad plea to an action 
tion. upon the caſe for the uſe and occupation, and ſo it was de- 
termined in the caſe of Richard v. Holditch, Hil. 13 Geo. 1. 
but in debt for rent upon a leaſe not indented, this plea may 
be pleaded, becauſe an intereſt paſſes by a leaſe ; beſides rhe 
plea is ill pleaded, for it ought to ſay that the plaintiff had 
nothing in the tenements at the time of the action, nor at any 
other time; there is no occaſion for the plaintiff to ſhew any 
title upon theſe contracts. Vide flat. 11 Ges. 2. 


e * 
4 


* 
42 


Wiallop 


| * O- VE R for a gun; the defendants lead, that the A gun 39 not 2 
fed; they juſtify (as game-keeper and ſervants 10 F. &. lord of Same. 


the plea doth not alledge that the plaintiff was out ſporting 
| whi the gun, f nor Where the un Was o taken plaintiff demurs. 


- pointers, and ſuch dogs, which can only be kept. for Killing 


| ＋ H E N was :ndidied: Cow: perjury, put in bail, One acquitted rf 
they might be diſcharged from their recognitance , the clerks 


reſpiting the recognizance until the next term; but FHeſter 
Juſtice big viribus inſiſted the hail ought to be diſcharged, 
5 tor TOE a the Polen in e n the de fendant ba 


A Term 25 5 Geo. [7 ES . 
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Wallop verſus Irwin. B. . 


= HE Abendam died after ihe rule to vlend was out, Defendant died 


bur Before the time given to him by a Jue e's order before the time 
/ 5 ' J 85 given to plead 


for pleading was out, and the plaintiff ſigned an interlocutory „ 
judgment, and ſued. out a ſire facias thereupon againſt the Wan. — 
defendant's executor upon the fat. Will, 3 c. 11. /. 6. to and proceis 
ſhew cauſe why damages ſhould not be aſſeſſed and recovered'; thereon are irre- 
Mr. Ford moved to tet the proceedings aſide, alledging that Saler. 
the writ abated by the death of the defendant betore interlo- 
cutory judgment was ſigned notwithſtanding the rule to plead. 
was out; and'cited the caſe of Sibert v. The executor of Gene- 

ral Ruſſell, Mich. 9 Geo: 2. where it appeared the General died 

at Bath a day or two before the time for pleading was expir- 

ed'; Lord Hardwicke and th> court held the fuit abaved. 
Proceedings ſer aide: as 5 irregular. N 


"PO 


110 | Wingfield verfs Stratford & al 59 


plaintiff kept the gun to kill game, and not being quali- engine to kill 


the-manof,) the taking away the gun from the plaintiff ; ; but 


And the court beld that a gun is not ee to be taken 
to be an engine to kill game, as it does not appear upon this 
record that the p'aintiff killed ga me with it; he might uſe it 
to ſhoot crows, or deſtroy vermin ; and it is . like nets and 


this Fame: Jun 1 the d Free 2 Sera. Me | 


Rex S299, ohh liz. Spencer. 


was tried and acquitted, and now the bail moved that perjury, the ap 
mall be di ic 'h. $1. 


ed though the 
of the crown- office oppoſed this, and faid the courſe of the acquitnt he bas 


court was, not to difcharge the bail until the acquintal uß the: eaccred of tech. 
defendant was entered upon record. 1 11 Il. 5 | 


Wright nod 1 Denifon Juſtices, ar firſt doubied, and were Fas 


been 


2 
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Debt upon a 
judgment of 


nonſuit in an 


inferior court. 


been acquitied, and cannot be called upon again for the ſame 
charge, and he ſaid if the court ſhould reſpite the recogni- 
Zance till next term (which would coſt no leſs than 11. 6s. 8d.) 


ii would be eſtabliſhing a practice for the benefit of the clerks 
in Court, to the prejudice of the ſubject, which he could ne- 


ver agree to. Afterwards Wright and Deniſon (abſente Ch. 
Juſtice Lee concurred with Fofter ; and the recognizance was 

ordered to be diſcharged ; and they ſaid if any body was ag- 
grieved by this order, let them apply to the court next term, 
if they think fit. | | 


Murray verſus Willon. E. R. 


E i HIS is an action of debt upon a judgment Re 60 


in an inferior court; the declaration is as follows: 


Surry (to wit) Robert Murray complains of George Wilſon, 
being in cuſtody of the marſhal of the Marſbalſea of our Lord 
the now King, before the King himſelf, of a plea that he ren- 
der to him 34. 19s. 44. of lawful money of Great Britain, 
which he owes to and unjuſtly detains from him; for that 
whereas the ſaid Robert heretofore, that is to ſay, at the court 
of record of our Lord the now King of the liberty of the 


mayor, commonalty and citizens of the city of London, of 


their town and borough of Southwark in the county of Surry 
aforeſaid, held at the court houſe within the town and bo- 


rough aforeſaid, and within the juriſdiction of the ſaid court, 


on Monday the 19th day of Newember in the 29th year of the, 
reizn of our Lord the now King, before. William Moreton, 
Etq; then ſteward of the ſaid court, according to the cuſtom 


of the ſaid towr, and borough aforeſaid, from time whereof 


the memory of man is not to the contrary uſed and approved 


of within the town and borough aforeſaid, by the conſidera- 


tion of the ſaid court recovered againſt the ſaid George 
31. 19s. 44. for his colts and charges by him laid out and ex- 
pended, in and about his defence, in a certain plea of treſpaſs 
on the cafe on promiſes by the ſaid George in the ſaid court of 
our ſaid Lord the King of the borough and liberty aforeſaid, 
before then commenced and brought againſt the ſaid Robert, 
adjudged to the faid Robert, and at his requeſt in and by the 
ſaid court, ſor that the faid George did not further proſecute: 


his plaint in the faid ſuit, but became nonſuit therein ; where- 
of the laid George was convicted, as by the record and pro- 


ceedings thereof remaining in the ſaid court at Southwark 
aforeſaid may more fully and at large appear which ſaid judg- 
ment ſtil] remains in its full force, ſtrength and effect, not re- 
verſed, vacated, annulled, diſcharged or fatisfied ; and the 
ſaid Robert hath as yet obtained no execution of the atoreſaid 
judgment, whereby an action hath accrued to the ſaid Robert 
to demand and have of the faid George the faid 34, 19s. 44. 
yet the laid George, though often requeſted, hath not yet 
; „ 5 rendered 


E 
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er aer the ſaid 31. 195. 4d. or any part thereof to the faid 
Robert, but to render the ſame to him hitherto hath and ſtill _ 
doth wholly deny, to the ſaid. Robert his e of tol. and 


therefore he brings his ſuit, Se. 


To rhis declaration the defendant has put in a general de- 
murrer, and the plaintiff has joined in demurrer, which i is en- 


tered of Eafter term laſt, Rotula 37 3. 


Mr. Weller for the defendant obvetted; That deke upon a 1 


judgment of nonſuit in an inferior court would not lie ; and 


. 2aly, That if it will lie yet the declaration is bad in ſubſtance, 
for it does not appear that the plaint in the court below was 


levied for a cauſe of action arriſing within its juriſdickion ; 
and 3dly, The declaration ought to have ſet out the plaint 


and the ſubſequent proceedings thereon, and cited ſome 4 


caſes to ſhew this. 


Mr. Wilſon for the plaiatiff: Atcomman law neither plain- 


tiff nor defendant had any coſts, they were given to the plain- | 


tiff by the fat. of Glouceſter, 6 Ed. 1. but the defendant had 


no coſts until (above 250 years after that time) by the Hat. 
23 Hen. 8. c. 15. it was enacted, that if any perſon aſter ſuch | 


a day ſhall commence or ſue in any court of record, or elfe- 
where in any other court, any action, bill or plaint in any of 


the particular caſes there ſpecified, and the plaintiff in ſuch 
action ſhall be nonſuited, or a verdict paſs againſt bim, that 


the defendant ſhall have judgment to recover his colts, Cc. 


This being found t to be a beneficial law with reſpect to the 
particular actions to which it extended, the legiſlature by the 


flat. 4 Fac. I. c. 3. extended it to defendanis i in every action 
wherein the plaintiff or demandant might have coſts if judg- 
ment ſhould be given for him, and to have the like proceſs 


_ agaialt the plaintiff as by the ſtatute of 23 Hen. 8. 


One or both of theſe tatutes create the debt or ts for 


which the preſent action is brought, and there is no doubt 


but the action well lies Here if the declaration has ſufficiently 


: ſhewn the cauſe of it. The ſubſtance of theſe two ſtatutes 


is no more than his, vis. That if a plain:itf commences an 
action, in any court whatever, is nonſuited. or have a verdi 


a gainſt him, and coſts adjudged againſt him by that court, the 
defendant ſhall have proceſs to recover. All this matter the 
8 preſent dec aration ſhews with the utmoſt clearneſs and cer- 
5 mnt 8 | . 


For REY | aint eden ſets Tein” that he, at a certain 
court of record, held at a certain place within its proper ju- 
riſdiction on the 19% of November 24 Ges. 2. before the judge 
of that court, by confideration of the court recovered again | 

| te 
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the preſent defendant 37. 1256. 4d. for his coſts expended 
about his defence in a plea of treſpaſs upon the caſe, by the 


defendant in the ſame court commenced againſt the preſent 
plaintiff adjudged to him at his requeſt by the ſame court, for 


that the ſaid George W/i//on did not further proſecute his plaint 


in that ſuit, but became nonſuit therein whereof he was con- 
victed prout per recordum, &c here is an action alledged to 


be commeaced or plaint levied, a nonſuit, and coſts adjudged 


within the proper juriſdiction. = | 


Debt lies upon a judgment of nonſuit for 16s. coſts in an 
inferior court, upon the fat. 23 H. 8. Harwood v. Fairbourne, 


Cro. Fliz.96. and to the like purpoſe is 1 Leon. 316. caſe 344. 


Having ſhewn that the action well lies, it will be proper to 
anſwer the objections taken to the declaration, which feems 
to go rather to it's brevity than it's ſubſtance. 8 


it muſt be admitted, that formerly, in actions of this kind 
the ſuperior courts required greater exactneſs, and particular- 
ly in ſetiing forth the whole proceſs of the ſuit in the court 


below from the pledges to proſecute to final judgment; but, 


of later years, a greater latitude and more general way of 


pleading proceedings in courts hath been allowed. Anciently 
if a man pleaded a judgment recovered in a court in this hall, 


he ſet forth the whole record verbatim ; afterwards they came 
to allow of a taliter proceſſum ſuit, and an abridgment of the 
proceedings ; and laſtly they allowed a recuperavit only to be 


weil enough, becauſe all proceedings in ſuperior courts were 


prefumed to be regular until the contrary was ſhewn : but this 


conciſe way of pleading was a long time denied (in reſpect) to 


inferior courts, becauſe they:were tied to ſtricter forms, and 


therefore were forced to ſet out the whole proceſs. However 


at length a zalirer proceſſum fuit was allowed to inferior courts, 
provided ſtill they were courts of record; and now this ſhort- 
method is at laſt allowed in pleading. a juſtification under a 
recovery in an hundred court, becaule the Whole proceſs. muſt 
be given in evidence; ſo that ſuch a formal nicety, and tedi- 


ous prolixity is not now required; but our learned judges in 
theſe later and happier days have rather been a/tutz to do juſ- 
tice, than to find out little ſlips in pleadings. _ . 


To ſhew this, 2 Lew. 81. Doe v. Parniter; treſpaſs fol- 


taking the plaintiff's catile; the defendant juſtifies under a 
plaint levied in an hundred court by the plaintiff againſt, J. S. 
whereupon taliter proceſſum fuit that the plaintiff was nonſuit, 


and coſts taxed, and a precept to levy, by which he took the 


cattle abſq” hoc that he was guilty before the delivery of the 
precept or after the return; the. plaintiff demurred, and it 


was objected that this ſhort way of pleading a judgment in 
| e e inferior 


e r 
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1 courts is not ——— but the objeftion was over- 
ruled and the court faid the pleading was well enough. For 


the like purpoſe 3 Lev. 403. Patrick v. Jobnſon 2 Mod. 102 
Lane and Robinſon, And 2 Mod. 195. Higginſon and Martin. 


But it is further objeQed that OY declaration is ill, becauſe 


it does not al'edge that the plaint was levied fora cauſe of 
aQtion ariſing within the JurildiQion. 


| bs af to this objeQtion;i it may as Aamitted that if this 
had been an action brought by one who was plaintiff below 
and had recovered there, the objection might have had ſome 
weight in it, and it might perhaps have been incumbent upon 
him to-have ſhewn that every ſtep he himſelf had taken in the 
inferior court in which he was the actor was legal and regular, 
and that his cauſe of action aroſe within its juriſdiction; but 


ſurely it cannot be neceſſary for the preſent plaintiff, who 
was defendant below, to ſhew that the plaintiff there proceed- 


ed legally. Suppoſe Milſon the plaintiff below had no cauſe 
of action at all (which is really the truth) how could it with 


truth be alledged that the plaint was levied for a cauſe of ac- 


tion which aroſe within the juriſdiction; and if it be neceſſa- 
ry to alledge this, it muſt be eee to prove it, and that 
would have been MEGAN. ; | 


A there is not one legal or n Rey in Wilſon's 


| proceſs below; yet if the nonſuit be properly recorded, that 


is a ſufficient ground for the preſent plaintiff to maintain this 


action, and is the only gif? thereof; for this purpoſe Hob. 219. 


Drury v. Finch. This was an Action for words not actionable, 
and at the trial the plaintiff was nonſuit ; and now it was faid 


by his counſel that the defendant was to have no coſts, becauſe 
the words are not actionable; but Lord Hobart ſays, I was 


of a contrary opinion, for the words of the law are plain and 


general that the defendant ſhall have coits of the nonſuit, 
and the vexation is more groſs if there were no cauſe of 


action, for elſe a man might ſue with more lafety where he 
«© had leaſt cauſe, and fo coſts adjudged.” So in the preſent 


caſe it muſt be taken upon this declaration, which is admitt- 
ed to be true by the demurrer, that the defendant Wilſon 


commenced a {uit in a court below for a cauſe of action which 


| he could not prove at all, or could not prove that it aroſe 
within the juriſdiction. To the like effect are Palm 147. 


2 Ro. Rep. 213. Paln. 365. Hob. 8 Styl. 149. e 
caſe, Cro. Car. 728. 5 


The court gave judgment for the plaintiff upon the firſt 


argument, and ſaid, that the declaration was a very good one 
both in form and ſubftance ; the nonfuit is laid to be given 


and recorded at a court held within its proper juriſdiction, 


and that is ſuffcient, and the plaintiff below” s proceſs may be 
| | . 
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8 illegal trom beginning to end for ought we know ; and the 


Articles and 
convevances ſet 
aſide for fraud 
and impoſition. 


to the defendant. 


declaration would have been good upon a ſpecial demurrer. 
And they held the argument for the plaintiff, and the caſes 


cited, to be good law. | 


Baugh ver/us Price. In Scaccario. 


1 6 His hill was preferred by the plaintiff who is the ſon 
and heir of Thomas Baugh, who was the fon and heir of 
Row/and Baugh to ſet aſide articles, and ſeveral deeds and 
conveyances under them made by the plaintiff's father Thomas 


1 October 1739. Rowland Baugh the grandfather was about 


72 years old, afflicted wick the gout and a rupture, and his life 


not worth above one vear's purchaſe, being tenant in tail of 


an eſtate called Stonehoule with remainder to himſelf in fee, 
worth about 3000. his fon Thomas being heir expeQant in 


tail and in neceſſitous circumſtances, by articles of agreement 
of the 21/7 of October 1739. in conſideration of 1500. to be 


paid to him by the defendant within a year, and of an houſe 


in Priftein worth 200. to be conveyed to Thomas Baugh, he 


covenanted to convey to the detendant the ſaid eſtate in fee 


imple, ſubject to the eſtate for his father's life; ſoon ater 
the figning the articles Thomas Baugh was deſirous of being of 


the bargain, but the defendant would not let him; ſo on the 
34 of Nowember 1739. a leaſe and releaſe was prepared by the 


deſendant, (who is an attoiney) and executed that day at his 


houſe when no body beſides the deferdant, his fon, and ano- 


ther perſon, were prefent ; Thomas Baugh among other things 
covenants tha: he is feiſed in fee, and there is a clauſe of ⁊var- 


ranty againſt Rowland and his heirs, and the uſe of a fine for- 
merly levi-d by Thomas is declared to defendant in fee, and in 


conſideration thereof he conveyed to Thomas the houſe at 
Preſlein , but in that conveyance there is no fuch covenant or 
clauſe of warranty ; the 1500. in money to be paid; the 
defendant makes out that he paid it thus, viz that he paid off 
to Lord Oxford 5501. owing to him by Thomas upon a mort- 
gage of another eſtate (which was as much as the ſame was 
worth); zool. Themas owed to defendant ; 2501. which de- 
fendant pretended he paid him in caſh; and for the remaining 
500l. he gave Thomas a bond to pay it within a limited time 


after Thomas Baugh ſhould have ſuffered a recovery to defen+ 
dant's uſe. OY 8 : e 


Old Rowland B. died the 8th of Fuly 1740. having lived 
no more than nine months after the making the articles, where- 
upon Thomas writes a letter to Price acquainting him with his 


father's death, and tells him that he ſhall act in all reſpec's 


A agreeable 


J — he 
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agreeable to his wiſhes ; in another letter he tell Price he 


ſhall always act juſtly, aud ſays that Price has got a good bar- 
gain of him, that he might afford to give him a buck, but ſays 


he ſhall not touch one without Price's conſent. 


| After this in Feb. 1740. Thomas B. filed his bill in Chancery 


to ſer aſide theſe articles and conveyance and to be relieved, to 


the ſame effect as the preſent; bill; the defepdant Price put in 


his anſwer thereto, and denied the fraud charged. 


Thomas B, being at that time indebted to Price in 100/. 

which he was to give Price with his ſon as clerk to him, was 
. threatned to be ſued for it, and by other arts of Price was in- 
timidated from proceeding in Chancery; nay Price was not 


content with Thomas B. 's ſtopping the proceedings in Chance- 


ry, but inſiſted upon ſome ſatisfaction io be made to him for 
the aſperſions he pretended had been caſt on him by that bill, 


and accordingly prevails upon Thomas B. to execute a deed 


dated October 1741. reciting the proceedings in Chancery, and 
that the purchaſe was a fair one, and Thomas B. thereby con- 
firms and releaſes the eſtate to Price; ſoon- after wards Thomas 
B. and Price, with, the aſſiſtance and intermediation of one 


Doctor Thomas (to whom Thomas B. applied) ſettled. all ac- 


counts, and Thomas, Baugh ſeemed, ſo well ſatisfied that he 
thanked Doctor Thomas (Who appears as a common friend to 
both) for his kindneſs. In 1743. Thomas B.'s hill in Chance- 
ry was diſmiſſed, and in 1946 he died. The preſent plaiatiff 


his ſon ſoon after preferred this bill to be relieved upon pay- 


ing the purchaſe money and intereſt to Price, and all neceſſary 


and permanent repairs. 


both points, and gave their judgment ſeriatim. 


Baron Smythe : There Can be no doubt at all but as this 


caſe ſtood originally, and at the time it was depending in 
Chancery, that court would have relieved. Here is a ſon 


who is rema inder-man in tail (in the life of his father old and 


lafirm) not knowing the value of the eſtate, trafficking with 
an attorney, who had tranſacted buſineſs for his father and him 
256 years, had ſeen the family ſettlement, and is taking advan- 


At the hearing of the cauſe which laſted eight days, two 
queſtions were made; 1½, Whether the [articles and convey- 
ance were obtained by fraud and impeſtion; and 2dly,If they 
were, whether Thomas, Baugh by any ſubſequent act had purg- 

ed that fraud or impoſition, And after time taken to conſider, 
the Barons were unanimouſly of opinion for the plaintiff upon 


tage of the ſon's neceſſitous circumſtances, and purchaſing his 


eſtate for half the real value of it. Price draws. all the writ- 
ings, himſelf, Thomas B. has no draught or copy, nor any at- 


torney or counſel concerned for him; here is no valuation 


made 


1. 
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made of the eſtate, the whole tranſaction kept a ſecret from 
old Rowland ; Price ſeems to have made Thomas B. do juſt 
what he pleaſed, made him covenant that he was ſeiſed in fee, 
which Price knew he was not, makes him enter into a warran- 
ty; ſo that Thomas B. muſt certainly be guilty of a breach of 
covenant, for he was not ſeiſed in fee; and yet Price ſwears 
he only bought of him a remainder in tail, though Thomas B. 
has actually conveyed an abſolute fee, and not a baſe fee or 
determinable, ſo that the articles and conveyance are fraudu- 
lent upon the face of them, Another fraud is the keeping 
back 500/, on the bond to be paid in a month after ſuffering 
a recovery; and if what Price ſays be true, that he only 
bought a remainder in tail, he had no right to oblige Thomas 

B. to ſuffer a recovery to bar the remainders over. | 


The 2d queſtion is, whether the ſubſequent acts of Thomas 
B. will bar the plaintiff; and I am of opinion they will not, 
and that he ought to be rcheved. Fs : 


It is ſtrongly inſiſted upon for the defendant that the letters 
from Thomas B. to defendant ſoon aſter his father's death, 
ſhew that he thought the bargain a fair one; but to this it is 
rightly anſwered, that they were written ſoon after his father's 
death, before his eyes were open, and before he knew the real 
value of the eſtate ; for he not long afterwards preferred his 
bill in Chancery, and I think the arts and threats uſed by Price 
to ſtop that ſuit were as fradulent as the original bargain, and 
the recital in the releaſe executed thereupon is falſe, for the 
bargain was a very unfair one, and ſuppreſſio veri, or ſugge/tio 
Falſi. have always been held ſufficient to tet aſide a releaſe, 
1 Vern. 20, 32. 1 Wwms. 240. Thomas Baugh was made to 
think that his ſuit. was without any good foundation, and to 
fear that he ſhould be liable to coſts, and if the purchaſe was 
at firſt fair it wanted no confirmation; Thomas B. was never 
fully apprized of his'right, but was continued in a ſtate of 
_ deluſion by Price till his death, who impoſed upon him in every 
tranſaction. | e 


It was further objected for the defendant, that Thomas B. 
all his life, ſtood by and ſaw Price laying out great ſums of 
money in repairs and ornamental additions, c. But to this 
it is rightly anſwered that Thomas B.'s acquieſcences were 
founded upon a miſtake into which Price had led him I think 

Price ſhould be allowed for all neceſſary repaits ; relief has 
been often granted in ſimilar cafes. 1 Fern. 167, 205, 237, 
443. 2 Vein. 14. 1 Wms. 310, VEE, RE DS: 


| The caſe of Cole v. Gibbons, 3 Wms. 290. was ſtrongly 
relied upon by the defendant's counſel ; but that caſe differs 


very materially from this; that was not the caſe of an heir in 
| Foe Es e ee 
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the life of his father, nor of a remainder-man or reverſioner, 
nor was there any fraud in the original bargain in that caſe 
upon which Lord Talbot laid great ſtreſs, the party there con- 
firmed the bargain when he was fully appriſed of every thing; 
but in this caſe at bar here is fraud in every tranfaction ap- 
pearing by written evidence which cannot err, for Thomas B. 
was deluded from firſt to laſt ; and in the caſe of Lord Cheſ- 


terfield and Janſon ſtands quite clear of fraud, ſo nothing like 


this caſe. SE 


oe It is the policy of the nation that ſuch bargains as this ſhould E 


not ſtand ;- and if the courts of juſtice were to hold them good 


it would be to encourage extravagance and diſobedience in 


young heirs on one hand, and avarice, fraud and impoſition 
on the other, and therefore I am of opinion thar the articles 


and deeds ought to be ſet afide upon the plaintiff's paying the 
defendant his principal and intereſt, and that the defendant be 
allowed for all needful repairs, and that the plaintiff be paid 
his coſts till this time, and that the ſubſequent coſts be reſerv- 
ed till the coming in of the maſter's report. 


NM. The reſt of the Barons delivered their opinions to the 
ſame effect, ſo there is no occaſion to ſet them down; they 
ſaid there was no inſtance where the original contract was frau- 
dulent, that any ſubſequent act could purge it, and that, by 
ſtopping the ſuit in Chancery and the releaſe thereupon given, 
the fraud was double hatched, and that the tranſaction was ini- 
quitous from beginning to end. All the Barons held that 


Thomas Baugh was of ſufficient age, and capable of tranſact- 


ing buſineſs; and though it was inſiſted for the plaintiff that 
Thomas B. was made drunk by Price at the time of executing 
the articles, yet that not being fully proved, it was laid quite 
cout of the caſe, and he was conſidered as ſober at the time. 
It was alſo ſaid that Price had put Lord Oxford upon calling 
in his 550). to diſtreſs Thomas B. but that was not proved, ſo 
was laid out of the caſe ; but it appeared clearly Thomas B. 
was in neceſſi tous circumſtances. | | 
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Herbert verſus Williamſon. B. R. 


HIL E an action of treſpaſs was depending to try 
feigned iſſue coſts whether the par k and caſtle lands, wer e within the 
muſt follow the townſfiip of Kendall in that county of Weſtmorland, and fo 
verdict, and the liable to be rated to the poor of that town, Doctor Rotheran 
court has no diſ- the diſſenting miniſter there, wrote a pamphlet to prove that 
| 800 ee the park and caſtle lands were within the townſhip, whereup- 
tire cos. on the court was moved that an information might go againſt 
the Doctor and the publiſher, upon an allegation that this pam- 
phlet was written on purpoſe to influence the jury of the coun- 
ty of Weftmorland ; when they, came to ſhew. cauſe it was pro- 
poſed and agreed hy the, counſel on both ſides, and by, the 
court, that it might be tried at Lancaſter upon a feigned 1ſſue, 
Whether the park and caſtle lands were within the townſhip 
of Kendall; accordingly the cauſe was tried at Lancaſter, and 
a verdict was found for the defendant that they were within 
the townſhip, Upon the return of the peſtea the maſter re- 
fuſing to tax,co/?s upon this feigned iſſue which was come into 


Upon a trial of a © 


* 4 


obliged to tax defendant his coſts, 


hy conſent: therefore it was moved that the maſter might be 


And upon, debating this matter by five counſel of a fide, 
Wright, Deniſon and Fofter Fuſtices (abſente C. Juſtice Lee,) 
were clear that the court in this caſe had no diſcretionary 
power as to cs, but that cofts by law muſt follow the verdict, 
and that this matter is not a new queſtion, but was determin- 
ed in this court 1 Annæ, between Still and Rogers, where a 
feigned action was ordered to be tried at the aſſizes, upon an 

iſſue directed by this court upon a matter in the crown office, 
and there was a verdict for the plaintiff, and he had his coſts. 
Lilly's Abr. 477. which book, Wright Juſtice ſaid, was of au- 
thority in matters of practice; and upon fearch made in the 
office this is found to be ſo. Nicholls v. Nicholls was alſo a 
feigned iſſue, and coſts followed the verdict; and this is always 
fo when a feigned iſſue is directed by a court of /aw ; but when 
an iſſue is directed by the court of Chancery then this court 
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gives no ceſts, but the finding of the jury is returned to the 
Chancery, and cofts there are in the diſcretion of that court, 
becauſe the Htatutes giving cots do not extend to courts of equi- 


ty as they do to courts of law. 5 


The Maſter was ordered to tax the defendant his coſts. 


| Rex verſus Johnſon and five others. B. R. 


T\VHIS is an indictment which charges that the ſix de- Iadictment 

| £4 fendants, together with ſeveral others, unlawfully: af- again 6x · per- 
ſembled to diſturb the peace of the King, upon the 22d of ſons for entering 
Auguſt in the 24th year of King Geo. 2. with force and arms 1 N xa 
broke and entered the mine of F. B. and J. S. and unlawfully bend, net 1 
| _ and carried away — pounds of black lead, contra pacem, upon motion, 


It was moved by Mr. Clayton that this inditment might be 


quaſhed, alledging that this was a mere action of tromber or 


treſpaſs and not a matter of public concern; and cited Rex v. 
Archer, Hil. 11 Geo. 2. Rex v. Man, fame tern. Trin. 15 
Geo, 2. Rex v. Neauſball, and Rex v. Dunn, Paſ. 17 Geo. 2. 
_ v. Cad or Gueſt, Paſ. 22 Geo. 2. Rex v. Maſon, Hil. 11 


On the other ſide it was ſaid for the proſecutor, and re- 
ſolved by the whole court, that the number of perſons aſſem- 
bled together, differed this caſe from all the caſes cited, and 
the defendants are not intitled to any indulgence from the 


court; and if the word riot had been in the indictment, it 
might have been eaſily proved, for this aſſembling was at a 
time in Cumberland when the Judges were trying other per- 
ſons for the like offence at Carliſſe; therefore the defendants 
may demur if they think fit, for it is in the diſeretion of the 


court, whether they will quaſh any indictment whatever upon 
motion. | 8 . | 


_ Watſon qui tam ver/us Jackſon. B. R. 


| Tt 18 was an action qui tam by a common informer up- Judgment as in 


on the ſtatute for killing game; Mr. Clayton moved 1 a nonſuit 

for judgment as in caſe of a nonſuit, and obtained a rule for fer —— 
the informer to ſhew cauſe this term; no cauſe being now upon the game 
© =:*- = ROWS | 
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Kenrick verſus Taylor. B. R. 


In an action for © HIS is ſpecial action upon the caſe againſt the de- 


diſturbing plain- fendant for diſturbing the plaintiff 1 in his pew in the 


tiff in his pew, ſouth iſle of the church of Mrexbam in the county of Denbigh, 
the plaintiff need 


— mi e in the pariſh ; the declaration ſets forth, that the plaintiff 


it againſt a Rran- and all thoſe whoſe eſtate he hath in the ſaid meſſuage habe 
ger; aliter in a time-out of mind repaired the pew. Upon Not guilty plead- 
diſpuce with the eq, there was a verdict for the plaintiff, ſubject to the opini- 
| ordinary. 
| there was no evidence given that the plaintiff, or any of the 
owners of the meſſuage, had ever repaired or been obliged to 
repair the pew, or that the pew had ever wanted repairing. 


This caſe was argued in Hilary term 24 "IN 2. by the Ho- 
ens Mr. Bat hurſt for the plaintiff, and Mr. Moreton for 
the defendant; and the ſingle queſtion was, whether the 
plaintiff can waintain this e be proving repairs done 

to the pew, 


11 was argued fot the plaintiff that as this was an action by 
one in poſſeſſion againſt a mere ſtranger, and wrong doer, that 
there was no neceſſity to prove any repairs ; and that there 

| | was a great difference between an action againſt a ſtranger, and 
2 Lev. 241, a conteſt with the ordinary in prohibition ; for at common law 
Salk. 551. the ordinary has the diſpotal of all the ſeats in the church, and 


Comyn*7- although they be built and repaired at the charge of the whole 

| pariſh, yet chat will not ouſt him of his juriſdiction, and 
therefore a ſpecia] title muſt be ſhewn againit him by build- 

ing or repairing the ſeat. 1 Lev. 71. Sir Tho. Fones 3, 4 
but poſſeſſion alone is ſufficient to maintain this action againſt 
a ſtranger. | | 

2 Roll. Abr. On the other ſide it was inſiſted that the church and ſeats 
288. are as free to all the pariſhoners as the market or highways, 
den 6g, unleſs it can be ſhewn that any particular pariſhoner was 
3 Inſt, 202. 


Comyns 4366, placed ina certain feat by the authority of the ordinary, or 
T. Raym, 52, built and has repaired it. And Lord Hales in a caſe like this 
ES i at Wincheſter directed the jury to find for the defendant, be- 
cauſe there was no proof that the plaintiff had eyer e 

the ſeat. 1 Sid. 203. 8 

Lee Ch. Juſtice, Denifen and Fofter Jaltices, elde to 
think that the plaintiff had no occaſion to prove repairs; but 
Wright Juſtice being inclined to think the contrary, time was 
to conſider until this term, when the opinion of the whole 
court for the Py was + deliyereg boy 


which he claims by preſcription as appurtenant to his meſſuage 


on of the court, upon a caſe which ſtated that at the trial 


Ler 
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Lee Ch. juſtice It is objected for the defendant that as 


repairs were laid in the declaration and not proved at the trial, 
the poſtea ought to be delivered to the defendant; but we are 
all of opinion that this being a poſſeſſory action againſt a ſtran- 


ger, and a mere wrongdoer, the plaintiff was not obliged to 
prove any repairs done by himſelf or others whole eſtate he 


hath ; for it is a rule in [aqv that one in poſſeſſion need not ſhew 


any title or conſideration for ſuch poſſeſſion againſt a wrong-doer. 


But it is otherwiſe where one claims a pew or an iſle in a 
church againſt the ordinary, who undoubtedly has prima facie 
the diſpoſal of all the ſeats in the church; and againſt him a 
title or conſideration muſt be ſhewn in the declaration and 
proved, as the building or repairing, &c. And this is the true 
diſtinction. 3 Lev. 73. 8 | 


The whole Sur were clearly of opinion that poſſeſſion and 


laying it to be appurtenant to the houſe, without laying or 


proving that plaintiff repaired the pew, was ſufficient againſt 
a mere flranger, and relied upon the caſe of Burton v. Bate- 
man, 1 Sid. 203. F , 7 


- 


Judgment for the plaintiff. BY 


: Trinity Term 


25 & 26 Geo. * 1752. 


Smith. B. R. 


Trover lies I N zrower, the jury find a ſpecial verdi& which in ſubſtance 
againſt a ſervant is ſhortly this. That upon the 224 of September 1549. 
who diſpoſes of Hughes was poſſeſſed of the goods in the declaration as his 
1 on property, and became a bankrupt that day, that the 

y of another to 1 . e 8 | 2 1 

his maſter's uſe, Plaintiff is affignee under the commiſſion ; that upon the 234 
whether he has of September 1749. the defendant Smith, who is ſervant and 
any authority or riding clerk to Mr. Garraway to whom the bankrupt was 
33 5 conſiderably indebted, went to the bankrupt's ſhop (to try to 
— or get his maſter's money) and found it ſhut up, and that the 
banxkrupt delivered to Smith the goods in the declaration, who 
gave receipt for the ſame in the name of his maſter, and ſold 


the ſame for his maſter's uſe. 


Perkins, aſſignee of Hughes a bankrupt, verſus 


It was objected that the action was improperly brought a- 
_ gainſt the ſervant Smith, who acted wholly in this matter for 
his maſter, and that the converſion is found to be to the uſe 
of his maſter, which is the giſt of an action of trower; after 
two arguments at the bar, the court gave judgment for the 
Plaintiff, Ds 5 8 
Lee Chief Juſtice : The point is, whether the defendant is 
not a tort-feafor, for if he is ſo, no authority that he can de- 
Tive from his maſter can excuſe him from being liable in this 


action. 
Hughes the bankrupt had no right to deliver theſe goods to 


Smith ; the giſt of trover is the detainer or diſpoſal of goods | 


(which are the property of another) wrongfully ; and it is 
found that the defendant himſelf diſpoſed of them to his ma/- 
ters uſe, which his maſter could give him n authority to do; 
and this is a corwer/ton in Smith, this diſpo/al being his own 
tortious act; the ad of ſelling the goods is the converſion, and 
- _ whether to the uſe of himſelf, or another, it makes no diffe- 
Tence; I am very well ſatisfied that this ſervant has done 
wrong, and that no authority that could be derived from his 


maſter before, or after the faQ, can excuſe him, = 


8 
1 


> 
BE 


ment for the plaintiff per totan curiam. 
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| The finding that the defendant diſpoſed of the goods for > 


his maſte#'s uſe is only the concluſion! of the jury, and does 
not bind the court, the taking upon him to diſpoſe of another's 
property is the tortious act, and the giſt of this action. Judg- 


: rt = HE Jew was indicted for putting into the pocket of New trial grant= 


one Aſbley three ducats, with a malicious intent to ed for the defen- 


charge him with felony, and was tried hefere Mr. Juſtice Foſ- dant in a erimi- 


e all the tavelve jurymen, that they only intended to 


ter at the laſt aſſizes for the county of Eſſex, and found guilty Rey — | 


generally as to all the counts in the indifment. _ judge and affida- 
V . . f. ðͤ 
The court was moved for a new trial upon the affidavits that 3 verdict 
Was taken con- 
* find the defendant guilty of putting the ducats into A/bley's a Oo hs 
« pocket, and did not intend, or underſtand that they had the judge's di- 
« found him guilty of putting the ducats into his pocket with rection in point 


© an intent to charge him with felony ; and Dodſon the fore- of law, 
«© man (wears that he declared at the bar to the court when 


a they brought in their verdict, that they found the defendant 
4c guilty of putting the ducats in Aſbley's pocket, but without 


_ any intent.” 


Mr. Juſtice Foſter reported that after the evidence was gone 
through and ſummed up, the jury departed from the bar to 


cConſider of their verdict, and gave a private verdict at his 
lodgings that the defendant was guilty ; the next morning 
they all appeared in court at the bar, and being aſked if they 
ſtood by their former verdict, they anſwered they found the 


defendant guilty. That Mr. Juſtice Foffer then told them that 
there were four counts in the indictment, and that the evidence 
for the King was only applicable to the third, which charged 


the defendant with maliciouſly putting three ducats into 4%. 


ley's pocket with an intent to charge him with felony; and 


told them that the intent was the principal thing to be conſi- 


dered by them, and that if they believed the defendant did 
not put the ducats into Aſbley's pocket with an intent to charge 
bim with felony, they muſt acquit him, whereupon the fore- 


man at the bar ſaid, © We find him guilty of putting the ducats 
«© into his pocket without any intent,” But by ſome mittake 


or miſapprehenfion of the court, or the jury, or of both, a 
general verdict was taken that the defendant was guilty, 


Alfter this report the jury by further affidavits ſwear that 
there was a very great noiſe in court, and that when the judge 
directed them io acquit the defendant if they believed he did 
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not put the d cats into Aſhley”: pocket with an intent to charge 
Him with felony, they did not hear or underſtand him. 


This queſtion having been debated by five or fix counſel of 


each ſide, the court gave their opinion for a new trial. 


Lee Chief Juſtice There is no doubt but a new trial may 


be granted in a criminal caſe ; and the true reaſon for granting 
new trials, is for the obtaining of juſtice ; but to grant them 


upon the affidavits of jurymen only , muſt be admitted to be of 


dangerous conſequence, It appears to me from the report of 


of my Brother, and the affidavits of Dodſon the foreman, that 


this werdi was taken by a miſtake, for he ſwears that he 


declared in court © that they did not find the defendant 


„ guilty of any intent,” and therefore this is not granting a 
new trial upon an after-thought of the jury, but upon what 


the foreman Dodſon declared at the bar when they gave their 


verdict. I am very clear in my opinion there ought to be a | 


new trial, and the rather, as this is a criminal matter. 


_ Wright Juſtice : New trials are generally ſuppoſed to be 

more antient than appears in the books, for want of reporters 
when they firſt began to be granted; every caſe of this kind 
muſt depend upon its particular circumſtances ; the jury, every 
man of them, come here and tell us that they were not un- 


derſtood, for that they declared at the bar they did not find 


the defendant guilty of any intent, My Brother reports that 


he told them it they did not believe the intent, they muſt ac- 
quit him; the jury now ſwear, ** they did not hear bim; 


therefore I am of opinion it is a verdict mi/entred, contrarv 


to the declaration ot the foreman, not contradicted by any of 


the reſt, at the time it was ſpoken of at the bar; and that it 
is molt plainly no after-thought, ſo that we may keep clear of 


the danger of granting new trials merely upon the affidavits 


of jurymen : I think this man has been convicted contrary to 


the judgment of his Peers, that he has not had judicium pariim, 
and that we are bound to grant a new trial; and this being 
a criminal caſe is more to be favoured as to a new trial, than 


if it had been a civil caſe, 


Deniſon Juſtice : The court will be very cautious how they + 


grant new trials upon the affidavits of jurymen , becauſe it 


would be of very dangerous tendency ; but in this particular 
caſe, which partly depends upon my Brother's report, and 


partly upon the affidavits of all the jurymen, I am very well 


ſatisſied there ought to be a new trial, becauſe it appears 
both by the report and affidavits that this werdid ought not 


to ſtand, and that the jury were miſtaken in giving a verdict 


5. 


contrary to the direction of the judge; and that is what I 


principally go u pon, that it is a verdid contrary to the diree- 


tien 


PRE” 3 e 


ge 


away from his wife and one child, whereby they are become Geo. a. 
cChargeble to the pariſh, There was alſo an affidavit wherein 


movement maker, and could earn 30s. per week, and that he - 
15 refuſed to maintain his wife and chid.” _ | 


diſcharged upon an affidavit that he was a ſo/dier, thai he did 


| ſoldiers of the army maintained and kept for the ſupport of 
our liberties and property are rogues and vagabonds, or idle | 


| Ramen, fo maſt be 1 8 aa 


plaintiff might have no coſts ; but per curiam, It any one iſſue 
be found for the PIO: be muſt haye his colts. | 
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tion Pig the judge in 4 point of hwy one of eines ſaid, —_ 
6 defendant had no intent” „ then the judge ſaid, ** you muſt. 


* acquit hin“; ſome of the jury ſwear they did not hear, 
others, that they did not underfland the As ä 


Pofter Juftice : I am of the ſame opinion. I gave no direc- 


tion at all in point of fad, only. of law, that it they did not 
believe ** the intent, they muſt acquit the defendant”; they 


told me they did not * any intention; this i is a verdict 


| contrary to law. 


** 


New Trial g' anted upon x payment of coſts. 
A common Soldier's Caſe. B. R. 


E. was . up by an * corpus, hon it A common ſol- 


was returned that he was committed by a juſtice of the dier cannot be a 
vagiant within 


peace as a vagrant, being charged by the overſeers of the pa- the modi of þ 


rith of Saint Ann Sabo as a rogue and a vagrant, and running the ſtat. 17 
it was ſworn on behalf of the pariſh, © that he was a walch- 

It was moped by” Mr. Attorney General Ae: he might be 
not run away from Soho, but was billetted at VMhite Chapple 


when he was taken up; no body can ſay that the common 


and diſorderly perſons within the Fat. 17 Geo. 2. 


Per curiam, He cannot be a wagrant within this aft of par- 


Tempeſt, verſus Meicalf, RK: 


\HR EE feigned iſfues were directed by this court to If any one iſſue 

be tried, and there was a verdict for the defendant up- be found for tha 

on the iſſue of the moſt material conſequence, and for the plaintiff he muſt 

| have his coſts. 
plaintiff upon the others; and it was moved therefore that the | 


Rex 
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Attachment R. Nares moved for an attachment againſt the Biſhop 
may iſſue againſt M for not returning a fieri facias de bonis ecclefiaſticis. 
a peer, but for - RE * 1 
e ee 5 Per curiam, There is no doubt but an attachment may iſſue 
ecclefiaſticis it is Aga inſt a peer for refuſing to obey the proceſs of the court; 
proper to move but it ſeems the chancellor, commiſſary or official, are the pro- 
againſt the chan- per perſons to return theſe writs; and in Michaelmas 6 Geo. 

| e. — 1. in the caſe of the King v. Loggen, Chancellor ta the Biſhop 
ary of oknekal. of Saliſbury an attachment iſſued againſt him (the Chancellor) 

for not returning a feri facias de bonis eccleſiaſticis againſt one 


Jones Clerk ; therefore look into precedents, 


Rex verſus. Collier and Cape. B. R. 


Judgment upon T HE defendants were indicted, tried and convicted at 
a conviction to _ Hicks's Hall for inſulting Mr. Smith a juſtice of the 
be impriſoned peace in the execution of his office at his houſe in Ormond- 
| = ee * fireet, found guilty and adjudged that they ſhould be impri- 
l e be ſoned for a month, and aſk pardon of the juſtice at his houſe, 
latter part is void and to advertiſe it in the Daily Advertiſer. They having ſuf- 
| fered a month's impriſonment, but not aſked pardon or adver- 
tiſed, were now brought up by habeas corpus, and moved to 
be diſcharged. 1 „ „„ 


Per curiam, 80 much of the judgment as is legal has been | 
executed, and they muſt be diſcharged, for the other part of 
the judgment is void. CE Ss ea Tr ISSILG 


Rex verſus The Mayor and Burgeſſes of Oakhamp- 
| ©. n., . Bo . 
.  AFAAFANDAMUS to admit J. S, to his freedom, as be- 
2 aber beley = ing the eldeſt ſon of a freeman; they return there is no 
rough is agaod ſuch cuſtom, and that no man is intitled to his freedom but 
uses to prove by ſervitude ; this matter was traverſed, and the queſtion at 
| the euftom the trial was, Whether by cuſtom every perſon being the 
| r eldeſt ſon of a freeman born within the borough be intitled to 
trcedom, be a freeman thereof; and the father of J. S. who had gain- | 
ed his freedom by ſervitude was called to prove the cuſtom, 
but was refuſed to be admitted by the judge who tried the 
cauſe, and thereupon there was a verdict for the defendants. 
It was now moved for a new trial, becauſe the father ought 
to have been admitted to prove the cuſtom. And . 
| „ | | | Per - 


— 
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Grayſon verſus Atkinſon. In Chancery, Nov. 7. 


8 _ & - 
* 


Per curiam, There is no reaſon to ſay the father ſhould be re- 
fuſed, for he has no intereſt in the queſtion, but rather comes 


to narrow his own intereſt which was gained by ſervitude; 
ſuppoſe a legacy be given to a /n, 'ſurely the father may be 


admitted a witneſs to prove the will; the court were very 


clear, and granted a new trial. 


Michaelmas Term 


26 Geo. 2. 17 52. 


| Began upon the 6th of November by tlie late act 


; 06 Parliament. . 


FP n 46.4 "> 7 2 * ” 2 
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| A Teſtator ſelſetd in fee by will expreſſed himſelf thus at Deviſe. 
the beginning thefeof: As to all my temporal eftate As to my tem- 


* herewith it Hath pleafed God to bleſs me, I give and de- poral eſtate I 
r 'yiſe the ſame as follows“; then gives ſeveral legacies to A. diſpoſe thereof 


as follows, &c. 


arid directs him to fell alf or any part of his real and perſonal 
eſtate for the aytbehr of bis- debtb Und Nestes rand Udſite Ce ona 
three perſons to aſſiſt him in the ſale thereof, and to be ſuper- of my goods and 
_ ' Vifors of his will; and after giving ſome legacies to others, chattels ical and. 
concludes his will with this refidirary dewiſe, vix. As to P*fonal, move- 


able and im- 


<« all the reſt of my goods and chattels real 4nd perſonal, eee e 
“ moveable and immoveable, as houſes, gardens, tenements, houſes, tene- 


-... my ſhare in the cbpperas works, Fc; 1 give to the ſaid 4.” ments, &c. 
without making uſe of the word Hate, or any words of limi- 
tation whatever. e nn ny 


without the 
word eſtate or 
other: words of 


limitation, paſſes 


I be queſtion now is, what eſtate or intereſt 4. took in the a fee, 
real eſtate by this will. 75 8 e 


Lord Hardwicke Chancellor: I doubted at firſt, but nor 
am clearly of opinion, (as the teſtator had a fee, } that A. takes 
4 @ fee there is no doubt but the teſtator when he fays, As 
io all my temporal eſtate, c. in the beginning of his will. 
he intended thereby to diſpoſe of all the eſtate he had in the 


world, 


rr r — 


ere 


c SALE Rot CATED Sr 


| bail, who pleads 


_ riffs office, this 


— 


world, both with regard to the quantity and quality thereof, 
2dly, There is no doubt but the inheritance 1s charged with 
his debts and legacies ; and the word temporal is here put in 
- oppoſition to his eternal or ſpiritual concerns, agreeable to 
Lord Talbctr's conſtruction in the caſe of © 
and does not mean a life eſtate or term of years, but as if he 
had ſaid, ** All! my wordly eflate, Yet | do not ſay but that 
notwithſtanding theſe words he might afterwards have quali- 
' fied them, and made more particular, limited, or partial dif- 
_ Poſitions of his eſtate, for intention ar firſt is one thing, and 
the execution of that intention is another. x . 


It appears that he had it in view to diſpoſe of the whoſe 
when he directs, that 2d or any part of his eſtate ſhould be 
ſold, for it is poſſible the debts and legacies might exhauſt the 
whole; and though there is not the word ate, nor any 
words of limitation in this reſiduary deviſe, yet A. takes a fee 
thereby; for what is the word ret to relate to but to his 
temporal eſtate, which he was diſpoſing of; for he ſays, © As 
to the reſt of my goods and chattels real and perſonal, 
** moveable and immoveable, as houſes, gardens, tenements, 
Ec. I give them to 4,” He has here explained by the words 

2 houſes, gardens, tenements, Ec. what he meant by his googs 
and chattels real and perſonal, moveable and immoveable, but if 
he had not ſo explained himſelf, I do not think that the words 
goods and chattels real and perſonal, moveable and immoveable, 
would have carried the /ands by the law of England, thaugh 
they might have ſo done by the civil /aw ; and the word as 
is as much as if he had faid, I mean, for a man is not confined 
to make uſe of legal technical words in his will, but may uſe 
what words he pleaſes provided he explains his meaning clearly. 
All the reſt, Ic. plainly relates to ſomething mentioned be- 
fore, and that mentioned before, which he was about to diſ- 
poſe of, was all his temporal efate, which paſſes a fee, when 
the teftator has one. Yide 2 Vern. 690. 3 Peere W ms. 295, 


Elliot verſus Lane. B. R. 


Sci. fa, againſt CIRE facias u on a reco nizance of bail; the defendant 
po 8 

pleads that the venue is in the county of Southampton, and 

there was no ca. the bail was acknowledged in Midalęſex, and that no capias ad 


ſa. againſt th ; . | 5 n 5 
—— j wat" ſatisfaciendum was taken out againſt the principal defendant ; | 


cation there was; the plaintiff replies, there was a ca. ſa. iſſued and returned 
rejoinder that it yon eff inventus; the defendant rejoins that the ca /a. did 
did not lie four not lay four days in the ſheriff's office. Demurrer. It was 
objected for the plaintiff that the defendant's rejoinder was a 
departure from his plea; for in his plea he ſays there was no 

ca. ſa, and in his rejoinder admits there was a ca. ſa. but that 


days in the ſhe- 
is a departure. 
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it did not lay four days in the office. The court was of opi- Cited pro def. 


nion that this is clearly « departure, and gave judgment for the: Saik. 599. 


Emerſon verſus Hawkins and others. B. R. 


1 E plaintiff makes an affidavit, * that the defendants Audit that 


are indebted to him in 103/. for goods of the plaintiff, defendant is in- 


Which the defendants have converted to their own uſe“; debted to plaia- 


tiffin 1031. for 


upon this affidavit the defendants are arreſted, and it is now 

| | n goods which de- 
moved by the Attorney and Solicitor General that the defend- fendant convert- 
ants may be diſcharged out of cuſtody upon common bail, on ed to his own 


an affidawit that the defendants are Cuſloni-houle officers, and uſe, is ſufficient 


ſeiſed the goods as prohibited and uncuſtomed goods which 3 


are now in the King's warehouſe, and that a proſecution is bail in trover 
no carrying on in the court of Exchequer in order that they and no affidavit 
may be either condemned, or that a writ of delivery may iſſue can be received 


to explain or 


in caſe they have been unlawfully ſeiſed. 26 cContradict the 


Dy Mr. Ford for the plaintiff: The afldavit of the plaintiff is e 28 


poſitive to a debt, and the court cannot now receive any fi- 


dawit to contradict or explain it; and this is not like the cal. s 
in the Common Pleas, where the whole circumſtances of the 

_ ſeizure appeared in the affidavits to hold to bail; to grant this 
motion would be to try the cauſe on affidavits, and there would - 


be the fame reaſon for doing ſo in every caſe where the de- 


5 fendant can juſtify ; as if a plaintiff ſwears to his debt, the 


defendant might come and ſwear, it is true 1 owe the debt, 


but the flatute of limitations has run, ſo pray diſcharge me 
vpon common bail, SB EO TC.” 


Attorney General: The officers have ſeiſed for the benefit 


of the crown, and the goods are now (as it were) in the cuſ- 
_ tody of the law, and it the plaintiff has a right to them he is 


in no danger of loſing them; they are now out of the power 
of the detendant, and if officers of the revenue be liable to 


arreſts in theſe caſes. it will be a great inconvenience. 


Lee Chief Juſtice: The plaintiff having ſworn poſitively | 


that the defendants are indebted, in order to hold them 10 bail, 


it is the known courſe of the count that we cannot receive any 
- affidavit to explain or contradict the plaintiff's oath ; even an 


affidavit of the plaintiff's confeſſion that a defendant owes him 


nothing cannot be received, and the court have determined 
that the plaintiff may hold the defendant to bail in trower, 
which is as certain as goods fold ; and though the affidavit 
ſwears that the defendants are indebted, it is well enough, be- 
cauſe the value of the goods is aſcertained thereby, and 


though 


F 
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though it may be inconvenient to theſe. officers, yet there 
would be ten times more inconvenience if we were to try whe- 


ther plaintiff ſwears true: they took nothing by the motion. 


Griffith verſus Walker, Eſq; Sheriff of Radnorſhire. 


* * 


Action againſt 8 PE CIA L action upon the caſe againſt the ſheriff of the 
the ſheriff for a 0 county of Radnor for a falſe return of a ſeire facias iſſued 
falle return 15 out of the court of Exchequer againſt the plaintiff ; whereup- 
tranſitory, for he : | ; . ANC 
-may make ang on the defendant returned a ſcire fect ; and the plaintiff avers 
deliver his rea- that the defendant did not give him notice, by reaſon whereof 
turn any Where, an execution was awarded, and the plaintiff's goods were ta- 
—_ war which ken in execution to the plaintifPs damage; this action is laid 
au . the county of Hereford, and the fact alledged is, that the 
N meriff made this return ar Kington in that county. 


The defendant demurs, and evo for cauſe of demurrer 


that the return is alledged to be made by the ſheriff of Rad- 
nor in the county of Here ford. e 13 


It was argued for the defendant that this is a local action, 


and ought to have been laid in the county of Radnor, becauſe 
whatever acts the ſheriff does in his office muſt be done in his 
own county, or at leaſt the law ſuppoſes he does ſuch acts 
there; and 2 Salk. 669. was cited as in point to ſhew that 


this kind of action mutt be laid either in. Middleſex, where the 


return is filed, or in the county where it is made. 


E contra, It was argued for the plaintiff that the queſtion 


is not, whether the ſheriff can execute a writ, or ſummon the 
party out of his county, but whether he cannot make the re- 


turn in any other county, and it was inſiſted. upon, that he 
may; it was compared to an action againſt. the ſheriff for an 
eſcape which may be laid in any county in England, for an eſ- 


cape in one county is an eſcape every Where. The ordinary 


2 Ld. Raygm may grant adminiſtration out of his dioceſe. Godb. 33. and 


2455. a juſtice of peace may take an examination as to a robbery out 


of his county. Cro. Car, 211, 212. 


Les Chief Juſtice : It is certain the ſheriff may. indorſe his 


return upon a writ any where; it is laid here, that he did 
this, and delivered the. writ of ſcire facius at Kington in Here- 


Ferdſbire, and for any thing we know the fact was really done 
there, and the plaintiff has his election to lay his action where 


he can prove the fact done; and the caſe of the Ordinary, 
1 Codb. 33. and of the juſtice of peace. Cro. Car. 211, 212. 
Noy 22. 212. are very material in point. The falſity of the return is 


2 Mod. 193. the cauſe of action, and that which is wrong is ſo univerſally : 


ard 
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and every where, like an e/cape, Plowd. 37. 6. Styl. 177. - 
And if the plaintiff had undertaken to give evidence that the 


Theriff delivered the writ in. Hereford/bire, this court would 
not have changed the venue, if there be matter of /aw or 


DIG HTON and another became bail for the plaintiff Bail in error 


court, and ſo one Sleeper was added a bail in his ſtead and his name truck 
 Juſtified ; Dighton did not apply to the court to have his name out of the bail 
ſtruck out of the Sail. piece as he might have done, and after; piece at any time 
wards Sleeper becoming inſolvent, the defendants would have | 

had recourſe to fix Dighton with the debt, and therefore it 


| be ſtruck out of the Sail. piece, which was granted per totam 
curiam ; for as he was excepted againſt and refuſed to juſtify, 


e ferior court, wherein there was a miſtake, and there- cord iu error 
fore it was now moved for leave to amend the #ran/cript by from a baſe court 
the record below upon payment of coſts, becauſe diminution ordered to be a- 
cannot be alledged in a record in error from a baſe court; and mended by the 
although it was objected that it does not appear to the court 
that the record below is right, yet per curiam, This has been fore the Matter. 


| T HIS was a tranſcript of a record in error from an in- 


was produced and read, which runs thus. Paſche 4 Anne. 


 Chamley. Ordinatum eſt quod referatur magiſtro Clark et quod 

ipſe in præſentia attornatorum ambarum partium emendet re- 
 cordum brevi de errore annexum ſecundum ſeparales proeefſus in 
curia inferiore habitos, coram ipſo per partes præ dictas pr 
E motione Jacobi Montague militis, | | 


Parker, and the book were produced before the Maſter. - 


of 


— 


record and matter in pais in different counties, the plaintiff has 
his election to lay his action in which of the counties he plea- 


ſes; Judgment for the plaintiff per totam curiam. 


Jones verſus Tub. In Error. B. R. 


. 3 7 ry: - {}*C., in Who refuſes to 
in error, Dighton heing excepted to, did not juſtify in Jobily ay hav 


was now moved on the behalf of Dighton that his name might 


he might reaſonably think he was no longer bail, and ſo did 
not move to have his name ſtruck out before, | 8 


Daubers ver/us Pender. In Error. 


Tranſcript of a 


record below to 
be produced be- 


often done, and the rule in Reed and Chamley, Paſ. 4 Anne, 


Sabbati prox” poſt craſtinum aſſenſionis Domini, Read and 


cend. 


And Lee Ch. Juſtice ſaid he remembered an amendment 
made upon his own motion, by the minutes of the books of a 
corporation court gf record in the time of Lord Ch. Juſtice 5 


I | Griffith 


Michaelmas Term 26 Geo. 2. 1782. 


Griffith verſus Williams. B. R. 


Traverſe, YRESPASS for entering the plaintiff's houſe, and 
Treſpaſs : de- 1 taking and carrying away a gold ring. Defendant pleads 
wort. "are Not guilty, and a ſpecial juſtification, that plaintiff has an 
Sia Acht toa houſe, and is an inhabitant in the town of Ofaweffry, which 
duty called ten- is a corporation by preſcription by the name of mayor, alder- 
ſary, and tothe men, and-common council; that there is a priſon within the 
like right to dif- corporation which has been uſed to be repaired time out of 
wr fe ory mind by the corporation, and that for time out of mind they 
es the right to have been uſed to rate and take of every inhabitant, not being 

the duty, with- a burgeſs, a certain rate called a ten/ary towards the repairin 
out traverſing the priſon, and preſcribe alſo that they have been uſed to diſ- 
herb a bell train for this rate or duty when refuſed to be paid 3 that the 
yood; plaintiff was rated, and refuſed ro pay the duty, and therefore 
the defendants, as officers of the corporation, juſtify the tak- 

ing the ring, and the tre/þaſs ; this is pleaded two other ways 
with little variation, | Os 5 


The plaintiff replies that the defendants are guilty of a treſ- _ 
paſs of their own wrong; ai, hoc that the corporation for 
time out of mind have been uſed to rate and take of every in- 
habitant not being a burgeſs a certain rate called a fenſary. 
There are the like replications to the other pleas. The defen- 
dant demurs, and ſhews for cauſe that the plaintiff has only 
traverſed the preſcription for the duty, and not the right to 
diſtrain for it, 1 3% öͤĩêv' e | 


This caſe was argued twice at the bar, and it was objeQed 
for the defendants that the replication is ill, becauſe the plain- 
tiff has only traverſed the right to the duty, and nat the right 
to diſtrain for it; and if an iſſue had been taken upon this 
traverſe it would not have made a final end between the par- 
ties; for ſuppoſe an iſſue had been taken and found for the 
defendant, it would have been only ſaying that the defendant 
had a right to the duty, but not that he had any right to di/- 
train for it; indeed if a verdi had been found for the plain- 
tiff it would have made an end between the parties, hut if for 
the defendant, there muſt have been a repleader. Compns, 148. 
If the right to diſtrain had been put in iſſue, it would have 
made an end. VVV: ae: 

On the other ſide for the plaintiff it was inſiſted that if the 
defendant's plea be falſe in any material fact, the whole fails 
to the ground, and that part of the juſtification which is not 

| traverſed or denied is admitted; fo that if there had been a 
verdict for the defendant upon the iſſue tendred, it muſt have 
been taken upon this record, that the defendant would have 
a right to diſtrain, becauſe that is not traverſed or denied by 
the plaintiff, | 8 _ 


Michaelmas Term 26 Geo. 2. 1752. 


The three material facts in the defendant's plea, are The 


conſideration for this duty, the duty itſelf, and the right to diſ- 
train for it ; and it would have been fufficient to have put 
any one of thefe in iſſue ; and it does not lay in the defend- 
ant's mouth to complain that the plaintiff has not put all the 
preſcription in iſſue, for he has leſs to prove; the uſe of plead - 
ing is to avoid prolixity, and to prevent judges and juries from 
being troubled with unneceſſary matter. G 3c 


Some exceptions were taken to the plea, and the cuſtom; 
but the whole court were of opinion that the traver/e was well 
enough, they determined nothing concerning the plea, but 
| ſeemedto think that ſuch a cuſtom could not be ſupported. 
Deniſon Juſtice ſaid ; Suppoſe a man claims a right to common 
Fur cauſe de vicinage in A. and B. it was never doubted but 
a traverſe of the right in A. would be ſufficient without tra- 
verſing his right in 8. | 1 : 
Judgment for the plaintiff, 


| Kelly verſus Devereaux. B. R. 
T HE affidavit for holding the defendant to bail is made 
1 by a third perſon, who fwears that the defendant is 


. Lit. 126, 303. 


Common bail 
allowed for want 


_ indebted to the plaintiff in a"cerrain'fum of money, as appears of a poſitive affi- 
by a botromry bond in the deponent's cuſtody, and that the davit of the debt. 
e defendant on fuch & day acknowledged the debt to him, e 


and promiſed to pay the ſame to the deponent who has au- 
„ thority from the plaintiff by letter of attorney to receive 
„the ſame” ; it was moved by Mr. Hume that the defendant 
might be diſcharged out of cuſtody upon common bail, for 


See ante 121. 


want of a Pofttive affidavit of the debt. 231, 232. 


Por the plaintiff, who was abroad, it was inſiſted that a 
more poſitive affidavit than the preſent cannot be made in a 
_ caſe where the plaintiff is abroad, for here is the defendant's 
confeſſion and promiſe to pay; and in caſes of executors and 
adminiſtrators a more poſitive affidavit cannot be mace, 


But per curiam, There muſt be a pofiriwe affidavit of a ſub- 
ſiting debt at the time of making the affidavit and ſuing forth 
the writ, and the want thereof cannot be ſupplied afterward; 
and in the caſe of an adminiſtrator, who ſwore to a debt as it 
appeared by the books of the inteſtate, it was held inſufficient 
ta hold to bail, Mr. Pratt for the plaintiff, | 
Defendant diſcharged upon common bail, 


N 


— 


Michaelmas Term 26 Geo. 2. 1752. 


| Rex verſus Rook. B. R. 


8 Rs: N order of baftardy was made that the defendant ſhould 
The feme may pay 20s. and 1s. 6d. per week to the overſeers of the 
be admitted to poor of the pariſh of Kirby Moorſide in Yorkſbire towards the 
prove the fat maintenance of a baſtard child, upon the oath of a married 
of adultery with | : | . | 

her. but not to woman alone, who ſwcre that her huſband was in gaol long 
provethe baron before ſhe was got with the baſtard child, and ever fince, and 

had no acceſs, that he had no acceſs to him nor he to her, and that Rook be- 


got the ba/tard. 0 | 


And now it was objeQed by Serjeant Agar that the order 
ought to be quaſhed, becauſe a wife cannot be admitted to 
prove that her huſband had no acceſs to her. 5 


And ſo it was ruled by the whole court; and they cited 
the King and Reading in Michaelmas and Hilary 8 Geo. 2 
where Lord Hardwicke ſaid that although a wife might be 
admitted to prove the fact of adultery, yet ſhe ſhall not be 
admitted to prove that her huſband had no acceſs, becauſe 
that may be proved by other perſons, and an order of ba/- 
2 Stra. 1076, tardy could not therefore be made upon her oath alone. The 
* cKaſe of the King and The pariſh of Bedall differs from this, for 
there were witneſſes to prove the huſband had no acceſs ; Per 
curiam, As the juſtices have determined ſolely upon the evi- 
dence of a wife, the order muſt be quaſhed, 1 


of the court: 


four children; and the ſingle queſtion is whether by the 


After time taken to conſider till this term, Tee Chief Juſ- 
tice delivered the unanimous opinion of the whole court: 
That this being a deed of uſes muſt be conſtrued according to 
the intent of the parties, which moſt plainly is, that the chil- 
_ Oren ſhould take in common; and they relied upon the caſe of 


A. B. and C. and their heirs equally to be divided between 
them and their heirs, and was held by Tyrton and Gould juſ- 


Hilary Term 


26 Geo. 2. 1753. 


"OM 


Goodtitle of the demiſe of Hood verſus Stokes. 


B. R. 


in 1751. the following caſe was made for the judgment Pry" ny 


1 N ejectment for lands in the county of Warwick tried Theſe words 


deed of uſes 
make a tenancy 


 FehnGurl being ſeiſed in fee of the freehold lands in queſ- in common. 
tion, by leaſe and releaſe of the 656 and 7th of December 1695 
granted and conyeyed the ſame to truſtees, to the uſe of him- 
ſelf and his wife for life, and for the life of the longer liver 


of them, remainder to the uſe of their children begotten be- 
tween them in ſuch ſhares and proportion, and for ſuch eſtate 


and eſtates, as the ſaid John Gurl ſhould by his deed or will 


appoint; and for default of ſuch appointment, then to the 
uſe of all and every of the children of the ſaid John Gurl and 
their heirs equally to be divided amongſt them, | 


John Gurl died without making any appointment, leaving 


words equally to be divided amongſt them, they ſhall take as 
tenants in common, or as jointenants. 3 : 


| | This caſe was learnedly argued, for the plaintiff in Ea/ter * Lord Ch. Juſt. 


term laſt *by John Eardy Wilmot for the plaintiff, and John of the Common 
Ford for the defendant ; and again in Michaelmas term laſt by _ _ ary | 
Mr. Knowler for the plaintiff, and Mr, Hume for the defend- jiqed, 


ant, and 


Fiſher and Wigg, 1 Salk. 391. where the ſame point was de- 
termined in the caſe of a copyhold ſurrendered to the uſe of 


tices, | 


X . os 5 - $7 : * F | a $* * ow 5 . 4 
. Hilary Term 26 Geo. 2. 1733. 
= S _ 3 3 | DSA 


tices, contra Holt, io be a tenaney in common, and judgment 
| was given accordingly, which (Lee Ch. J. ſaid) was never 
by £3 * | reverſed notwithſtanding. hat is ſaid. in the caſe of Stringer 
| and Phillips, Eg. Ca. Ar. 291. in the marginal note; they 
alſo cited the caſe of Rigden and Valere before the Lord Chan- 
 .cellor Marth 25, 1751. which was thus: G. E. by deed of 
the 5th of Augu/t 1710. in conſidera tion of love and affection 
to his wife and children, covenanted to ſtand ſeiſed to the uſe 
of his wife for life, and after her deceaſe, to the uſe of his two 
daughters and their heirs equally to be divided between them 
one of the daughters made her will, and the queſtion was, 
whether this was a jointenancy or a tenancy in common. My 
Lord Chancellor gave his opinion that it was in common' ; after 
he had taken time to conſider, he ſaid he had well con ſidered 
the caſe, and that after he had delivered his opinion, if the 
55 parties were diſſatisfied with it, he would ſend it to this 
4 . court to be argued. Lord Chancellor ſaid: It is ſettled 
„that the words equally to be divided in a will do create 
na tenancy in common; the word equally of itſelf, or the words 
Share and ſhare alike, will do the ſame”; but it is objeQed it 
muſt be taken otherwiſe in a deed; now | know of no ſolemn . 
determination that theſe words will not make a tenancy in 
common even in a deed ; the principal cafe as to this point is 
Fiſher v. Wigg, which was faid at the bar to be a doubtful 
authority, and that the judgment was ſaid to be reverſed ; 
but there never was any reverſal of it, or Prit of error brought, 
and therefore it is an authority as to a ſurrender of copyhold 
lands; and the anonymous caſe in 2 Vent. 365 is directly in 
point to the preſent caſe, and upon the beſt conſideration of 
this queſtion, I am inclined to think that theſe words, © egual- 
« ly to be divided”, be they in a will or deed, will make a te- 
nancy in common, io ſay otherwiſe would be to contradict the 
intent of the parties ; ' have the great opinion of Holt againſt 
me, but that of the two Judges againſt him has more of na- 
tural juſtice and reaſon in it, though Holt's has more of re- 
fined legal learning; Juſtice Gould's argument is an extraor- 
dinary good one, and is not anſwered to my ſatisfaction. The 
Attorney General was ſatisfied with the Lord Chancellor's 
opinion, and there was a decree e and upon theſe 
authorities this court gave judgment in the caſe at bar, that 
the words equally to be divided in a deed of uſes create a te- 
nancy in common, | SEO: | = 1 


February 3, 1763. in this term, the reporter was called to . 
the decree of Serjeant at Ma, 5 | 155 | 


The ud % Fines Pans” 


